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The Power Of The Secretary Of The Navy 
To Interpret And Delimit Boundary 
Descriptions Of The Naval Petroleum 
Reserves: An Historical Perspective 

Lieutenant Marion E. James, JAGC, USNR* 


The recent petroleum crisis experienced by the United States 
has focused public attention on the existence and administration 
of the Naval Petroleum and Oil Shale Reserves. Created in an 
era of concern for the conservation of natural resources, the 
reserves were withdrawn from the public domain and by 
Executive order dedicated to the exclusive use of the Navy in 
1912. Lieutenant James examines the historical and legal 
background of the Navy’s administration of the reserves—in 
particular, the authority of the Secretary of the Navy to interpret 
and delimit their boundaries. With emphasis on the boundary 
of the Alaskan reserve—which has assumed increased importance 
during the fuel shortage—the author concludes in this article, 
written prior to the recent crisis, that the Secretary's authority 
has been validly exercised based on his broad statutory powers. 


I. INTRODUCTION 


THE SEARCH FOR an adequate supply of fuel to meet the grow- 
ing energy needs of our Nation has assumed a marked sense of urgency. 
Recently, President Nixon made the following assessment of this situation: 


As America has become more prosperous and more heavily industrialized, our 
demands for energy have soared. Today, with six percent of the world’s population, 
we consume almost a third of all the energy used in the world. Our energy demands 
have grown so rapidly that they now outstrip our available supplies, and at our 
present rate of growth, our energy needs a dozen years from now will be nearly 
double what they were in 1970. 


This problem is forcefully underscored by the fact that petroleum products 
in 1971 were consumed at the rate of approximately 15.2 million barrels 
per day, and twenty-five percent of that amount (3.9 million barrels per 





* Lieutenant James was previously attached as an appellate Government counsel, 
Navy Appellate Review Activity, Office of the Judge Advocate General. He received 
the J.D. degree from Drake University. He is admitted to practice in the State 
of Iowa. 

1. 119 Cong. Rec. $7692 (daily ed. April 18, 1973). Message from President Richard 
Nixon to the Congress of the United States, 18 April 1973. 
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day) was provided by imports. In addition, during fiscal year 1971 the 
Department of Defense procured about 353,000 barrels per day at overseas 
locations. Although fuel requirements are classified, the U.S. Seventh Fleet, 
alone, is estimated to have used 230,000 barrels per day.” 

Thus, increasing energy demands and a growing reliance upon oil im- 
ports have brought tremendous pressure to expand domestic fuel sources. 
The focal point of this effort has centered in large part on the vast petroleum 
reserves situated in Alaska. Presently, Cook Inlet Basin is the only Alaskan 
region in which oil is produced on a commercial scale; total production from 
1957, the date of discovery, through 1967 was 233 million barrels. The 
greatest potential, however, lies in the North Slope where a very large oil 
field was discovered in 1968 at Prudhoe Bay. Usable oil reserves from this 
field are placed at 10 to 15 billion barrels. Once adequate transportation is 
found for moving the oil to the refineries, further development will proceed 
immediately. (Current plans call for building a trans-Alaska pipeline from 
Prudhoe Bay to the ice-free port of Valdez on the Gulf of Alaska.) * 

Intense drilling can also be expected 65 miles west of Prudhoe Bay in 
the area surrounding Naval Petroleum Reserve No. 4.* As much as 10 to 33 
billion barrels of crude oil is believed to be contained in this Reserve. Oil 
and gas leases have already been granted on adjacent lands—and also on 
lands which may very well be included within the Reserve, depending upon 
where its eastern boundary is located.® Consequently, the quickening pace 
of activity threatens the Reserve with encroachment and future drainage. 
If Reserve No. 4 is to be maintained for the needs of national defense as 
intended by Congress,® the precise location of its boundary is therefore a 
matter of paramount importance. 

Uncertainty over the eastern boundary of Reserve No. 4 stems from the 
apparently contradictory language used by President Harding at the time he 
created the Reserve in 1923. Specifically, the boundary was described, in 
part, as the “western or right” bank of the Colville River on a downstream 
course to the Arctic coast—yet the right bank is generally the east side of 





2. Comptroller General of the United States, Report to the Congress, Capability of 
the Naval Petroleum and Oil Shale Reserves to Meet Emergency Oil Needs, 15, 31 
(5 Oct. 1972) [hereinafter cited as Comp. Gen.]. 

. Norgaard, Petroleum Development in Alaska: Prospects and Conflicts, 12 Nat. 
Resources J. 83 (1972). 
As will be discussed in detail] at text accompanying notes 67-71 infra, a naval 
petroleum reserve is an area of the public domain that has been set aside and 
closed to private development for the purpose of ensuring an adequate supply 
of oil for national defense. See generally Naval Pet. Reserves, 10 U.S.C. §§ 7421-38 
(1970). The term “naval petroleum reserves,” as used herein, will be limited 
to petroleum underground within a defined surface area. Petroleum Reserve No. 4 
contains 23,680,000 acres. History of Naval Petroleum and Oil Shale Reserves. 
Office of Naval Petroleum and Oil Shale Reserves, Department of the Navy, 30 
June 1969. 
Comp. Gen., supra note 2, at 28-29. 
See generally Naval Pet. Reserves, 10 U.S.C. §§ 7421-38 (1970). 
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the Colville River.’ The confusion, presumably, could have been remedied 
in the same way the Reserve was set aside, i.e., by the issuance of a subse- 
quent withdrawal order.® Essentially, this was the approach taken by the 
Secretary of Interior in 1958 when, acting pursuant to a presidential delega- 
tion of power, he issued Public Land Order 1621 which established the east- 
ern boundary on the “western or left” bank of the Colville River. In doing so, 
however, he failed to obtain the required prior concurrence of the Secretary 
of the Navy.® This action went unchallenged until 1969, when the Director 
of the Naval Petroleum and Oil Shale Reserves stated that the Secretary of 
the Interior’s interpretation of the boundary description was incorrect.*° 
Thereafter, the Secretary of the Navy published notice on 19 May 1972 that, 
pursuant to his authority and responsibility for administration of the naval 
petroleum and oil shale reserves, he was correcting and redefining the bound- 
aries of Reserve No. 4 to “reflect more precise cadastral and geodesic surveys 
of the area and the specific application of the mandate of the Executive 
order [which established the Reserve] to charting of the boundary along 
the Arctic Ocean.”"* The Secretary of the Navy concluded that the eastern 
boundary of Reserve No. 4 should be the right bank of the Colville River— 
not the left bank, as the Secretary of the Interior had determined. 

This disagreement has a significance which wholly transcends the nar- 
rower question of the proper placement of the eastern boundary of Reserve 
No. 4."? Since the statutes vesting the Secretary of the Navy with jurisdiction 
over the reserves mention nothing about boundary determinations, the issue 
arises as to whether his general authority over the petroleum reserves en- 
compasses the power to interpret the boundary description contained in the 
withdrawal orders which created the reserves and to delimit those boundaries 


. Exec. Order No. 3797-A, February 27, 1923. 

. A withdrawal order is an exercise of Executive power closing a designated 
portion of the public domain to entry for private development. See discussion at 
text accompanying notes 40-42. 

. Pub. Land Order 1621, 23 Fed. Reg. 2637 (1958). By Executive Order 10355, 17 
Fed. Reg. 4831 (1952), the President delegated to the Secretary of Interior the 
authority to withdraw or reserve lands of the public domain or to modify 
or revoke withdrawals and reservations of lands theretofore made, The Secretary’s 
action in such cases is in the form of a public land order. Before doing s0, the 
Secretary must obtain the prior approval or concurrence of the head of any 
department or agency whenever land under the latter’s cognizance is thereby 
affected. Since Public Land Order 1621, 23 Fed. Reg. 2637 (1958), changed the 
eastern boundary description for Naval Petroleum Reserve No. 4, prior approval 
or concurrence of the Secretary of the Navy was required. However, the Secretary 
of the Navy has stated that this approval was not given. 

. Letter from Captain Howard N. Moore, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to Boyd L. Rasmussen, Director, Bureau of 
Land Management, Department of the Interior, 3 March 1969. Copy on file at the 
Office of the Naval Petroleum and Oil Shale Reserves, Washington, D.C. 

11. Notice of Boundary Description of the Naval Petroleum Reserve No. 4, 37 Fed. 
Reg. 10088 (May 19, 1972). 

12. The ramifications of the Colville River boundary dispute are discussed in greater 
detail at the text accompanying notes 111-16 infra. 
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when, in accordance with in his interpretation, that description is ambiguous. 
Because the naval petroleum reserves are a unique segment of the public 
domain, a consideration of this issue must begin with a historical review of 
the treatment accorded public lands and the power which has been given 
to the Secretary of the Interior for carrying out their orderly disposition and 
development. Next, the discussion will turn to the naval petroleum reserves 
and the delegation of similar powers to the Secretary of the Navy for the 
achievement of a different purpose—the conservation of oil in the ground 
for national defense. Finally, after tracing the events which led to the bound- 
ary redefinition and correction by the Secretary of the Navy discussed above, 
an analysis will be made of his authority to delimit the boundaries of the 
naval petroleum reserves.** 


II. Historica, BACKGROUND 
A. Public Lands in the United States 


Approximately one third of the Nation’s land (700 million acres) is 
owned by the Federal Government.’* The history of this land, or the public 
domain as it is most often called,** has played a vital role in the socio- 
economic and political development of the United States. The policies which 
governed the administration of these lands stand as a reflection of the times 
in which they were in force and can be viewed in terms of five eras. The 
first has been described as a period of acquisition. It began in 1781, prior 


to the adoption of the Constitution, when states holding western lands ceded 
them to the Confederation. This period drew to a close with the purchase of 
Alaska in 1867. Soon after the first lands had been surrendered to the Con- 
federation, the era of disposal commenced; the question was the manner in 
which they should be disposed. Jefferson envisioned using these lands to 
encourage the formation of an agrarian society, whereas Hamilton saw 
them as a means to obtain revenue for the support of the national currency. 
Ultimately, the lands were sold to help retire the debt from the Revolution. 





13. The facts outlined above raise a number of issues which lie outside the scope 
of this article, but should not be overlooked. For example, the discussion herein 
proceeds on the assumption that the boundary modification promulgated by the 
Secretary of Interior was a nullity because he did not obtain the concurrence 
of the Secretary of the Navy. Note 9 supra. The question remains, however, if 
that defect can be cured through ratification. Moreover, no attempt is made to 
consider the effect of the boundary discrepancy on the rights of others who may 
have acquired some interest in land located within the disputed area. Finally, the 
analysis below is not concerned with whose interpretation of the original boundary 
description is correct; instead, it centers on the issue of whether the Secretary 
of the Navy has the inherent power to make that interpretation. 

. Public Land Law Review Commission Report, One Third of the Nation’s Land, iii 
(1970) (hereinafter cited as Pub. Land L. Rev.]. 

. Public domain, as used herein, refers to those lands which have been subject 
to the public land laws of the United States. See M. Crawson & B. Hein, THE 
FeperaL Lanps: THem Use aNp MANAGEMENT, 13 (1957) [hereinafter cited 
was CLawson]. 
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Almost immediately, public lands became a catalyst for the Nation’s eco- 
nomic and westward expansion. As a result, a great amount of public land 
was transferred to the private sector through the homestead acts which were 
designed to favor settlors. The states received donations of land in order to 
raise money for education and direct land grants for the construction of 
roads, canals, railroads, improvement of navigable rivers, and for irriga- 
tion.’* While large-scale disposal started during the first half of the nine- 
teenth century, the process accelerated in the latter half and continued, albeit 
at a slower rate, until the 1930’s. In criticism of this period, one author has 
commented that the whole purpose of the land policy appears to have been 
“to transfer ownership of these lands from the public to private hands, but 
not much aftention was paid to the kind of private ownership that re- 
sulted.”?” Resources had been treated as inexhaustible, and the inevitable 
excesses and abuses produced a reaction that led to the era of conservation 
near the end of the nineteenth century. A philosophy had taken root that the 
public lands belonged to all the people, and in 1872 Yellowstone National 
Park was set aside. Responding to the mood of the country, Congress in 
1891 gave the President power to create forest reserves by withdrawing 
public lands from private development. President Theodore Roosevelt, under 
the authority of this legislation, added 33 million acres to the forest reserves 
in 1905 and 30 million in 1906, In addition, the concern about the waste 
of our natural resources was manifested in other areas as well, including the 
exploitation of minerals, the conservation of waterpower and grazing lands, 
and the restoration of desert lands.’* Nevertheless, a policy of reservation, 
alone, was not a politically acceptable answer to the proper administration 
of natural resources. Consequently, techniques of Federal resource manage- 
ment were devised to allow continued development and, at the same time, 
prevent serious wastage. The era of custodial management was thus ushered 
in with the establishment of the Forest Service in 1905.’° The Mineral Leas- 
ing Act of 1922° and the Taylor Grazing Act of 1934** were other well- 





P. Gates & R. Swenson, History or Pusitic Lanp DeveLopment (1968) 
(hereinafter cited as Gates]. Disposition of the public domain may be summarized 
as follows: cash entries and miscellaneous disposals, 300 million acres (29.1%) ; 
homesteads, 285 million acres (27.6%); grants to states, 225 million acres 
(21.8%); military bounties and private land claims, 95 million acres (9.2%) ; 
grants to railroad corporations, 91 million acres (8.8%); and timber and stone, 
timber culture, and desert land entries, 35 million acres (3.4%) ; total disposals, 
1,031 million acres. CLAwson, supra note 15, at 26. 

. CLawson, supra note 15, at 26. In the last 175 years the Federal Government 
has granted or sold one billion acres of public land that now constitutes a major 
portion of the productive base of the United States. Pub. Land L. Rev., supra 
note 14, at 27. 

CLawson, supra note 15, at 28. See generally Gates, supra note 16. 

. 16 U.S.C. § 472 (1964). 

. 30 U.S.C. § 181 (1964). 

. 43 U.S.C. § 315 (1964). 
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known examples which required the Federal Government to act as con- 
servator of the public domain.”* 

The present era of intensive management was not dramatized by particular 
legislative enactments, but was marked by an upsurge in investments in the 
public domain following World War II.** The decades since then have seen 
extensive road construction, recreational development, and land improve- 
ment to increase timber production. Furthermore, multiple concurrent min- 
eral and surface uses are encouraged on public lands.** With the area of 
public land remaining somewhat constant, the emphasis has shifted to a 
policy of maximum utilization through governmental management.”® 


B. Minerals and Petroleum in the Public Domain 


For the most part, the policies described above have likewise been mir- 
rored in the development of minerals and petroleum found in the public 
domain, although a defined mineral policy does not appear to have existed 
initially. The Ordinance of 1785 reserved from all public land “one-third 
part of all gold, silver, lead, and copper mines, to be sold, or otherwise 
disposed of as Congress shall hereafter direct.”** However, this provision 
was not re-enacted after the dissolution of the Continental Congress. The 
next exercise of legislative control over minerals occurred in 1807 when a 
public land act authorized leasing of lead mines, but Congress failed to pro- 
vide adequately for administration of the program. It was eventually dis- 
continued, and the mines were sold in 1846.*" Until then, the public land 
acts reserved known mineral lands from sale under the general laws and 
denied pre-emption rights to occupants of such lands.”* 

An abrupt change in policy occurred as a product of the 1849 gold rush 
in California. Vast numbers of miners poured into the California mining 
country and were permitted, virtually undisturbed, to search public lands 
for gold. Hence, what had become a policy of free and open exploitation 
in fact was given the sanction of law in 1866.°° Under this legislation, a 





CLawson, supra note 15, at 30. See Gates, supra note 16, at 29. 

. CLAWSON, supra note 15, at 35. 

. Gates, supra note 16, at 754, 761. See, e.g., the Classification and Multiple Use 
Act of 1964, 78 Stat. 986 (1964), 43 U.S.C. $1411 (1970) and the Multiple 
Mineral Development Act, 68 Stat. 708 (1954), 30 U.S.C. §521 (1970). 

. See Pub. Land L. Rev., supra note 14. 

. GATES, supra note 16, at 701. Interestingly, speculation is made that the reser- 
vation of lead might have been tied to military purposes although this has 
generally been discounted. 

. Gatés, supra note 16, at 706; Miller, The Historical Development of the Oil and 
Gas Laws of the United States, 51 Cauir. L. Rev. 506, 508 (1963) [hereinafter 
cited as Miller]. 

Gates, supra note 16, at 706. 

. Gates, supra note 16, at 708-13. The reason for congressional inaction has not 
been clear, but part of the problem was undoubtedly attributable to the im- 
practicality of evicting trespassers. Miller, supra note 27, at 509-10. 

. Act of July 26, 1866, ch. 262, 14 Stat. 271. 
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claimant was issued a patent upon discovering a mineral vein or lode deposit. 
In 1870, Congress provided that placer claims** could also be patented, and 
subsequently, the two statutes were combined as the Mining Law of 1872.** 
While this made a few substantive changes in the earlier acts, the basic 
policy of “free mining” was continued.** Whether the placer law applied to 
petroleum was not clear at first. After the Department of Interior reversed 
its earlier position and held that petroleum was not so covered, Congress 
resolved the matter in the Act of 1897** by enabling a claimant to enter 
petroleum lands and obtain a patent under the placer law.*° 

Significantly, application of the placer law to petroleum encouraged over- 
production of oil from public lands. Exploration and location were per- 
mitted without cost, and once a discovery was made, title was obtainable for 
a nominal amount.** The problem was further aggravated by the fugitive 
nature of petroleum which allows it to be drained without either surface or 
underground trespassing.*’ Consequently, “the flow through the well on one 
lot might exhaust the oil under the adjacent land and the interest of each 
operator was to extract the oil as soon as possible so as to share what would 
otherwise be taken by the owners of nearby wells.”** Since the Federal Gov- 
ernment did not maintain authority to regulate production practices, serious 
concern arose that the country’s oil supply would soon be depleted.*® To 
prevent this from occurring, President Taft issued a proclamation on 27 
September 1909, protecting certain large areas of California and Wyoming 
from entry and settlement under existing mineral and nonmineral public 
land laws.*° A general belief existed, however, that the executive branch did 
not have the authority to make such withdrawals in the absence of a specific 


31. Act of July 9, 1870, ch. 235, § 12, 16 Stat. 271. 

32. Act of May 10, 1872, ch. 152, 17 Stat. 91. The distinction between a lode deposit 
and a placer claim has been explained as follows: “A lode claim under the Mining 
Law of 1872 [id.] is required generally where a mineral deposit is held in 
place by rock in a fashion which permits reasonably distinct identification of its 
boundaries, A placer claim is any other claim made under the act, but is 
generally applied to diffused or broken mineral deposits.” Pub. Land L. Rev., 
supra note 14, at 127 n. 10. 

. Gates, supra note 16, at 720, 745. 

. Act of Feb. 11, 1897, ch. 216, 29 Stat. 526. 

. Gates, supra note 16, at 731-32. See Boesche v. Udall, 373 U.S. 472 (1963). 
Although Colonel Drake began the first commercial production of oil in 1859 
near Titusville, Pennsylvania, a commercial discovery of oil on public lands did 
not occur until 1875 in Pico Canyon, California. Miller, supra note 27, at 511. 
As a result, Congress probably had not considered if petroleum should be 
covered by the mining legislation of 1866, 1870, or 1872. Gates, supra note 16, 
at 731. 

. Gates, supra note 16, at 732; Miller, supra note 27, at 513. 

. See Standard Oil Co. of California v. United States, 107 F.2d 402 (9th Cir. 
1940). 

. United States v. Midwest Oil Co., 236 U.S. 459 (1915). 

. Miller, supra note 27, at 513. 

. GAaTEs, supra note 27, at 732; see United States v. Midwest Oil Co., 236 U.S. 459 
(1915). 
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congressional grant. Therefore, at President Taft’s urging, Congress enacted 
the Pickett Act of 1910 empowering the President to withdraw public lands 
from entry for “public purposes to be specified in the orders of withdrawals, 
and such withdrawals or reservations should remain in force until revoked 
by him or by an Act of Congress.”** The prior withdrawals were then rati- 
fied under the authority of the new Act, but this probably would not have 
been necessary, since the United States Supreme Court later upheld their 
constitutionality on the ground that they were authorized by an implied grant 
from Congress.** 

While the withdrawals by President Taft temporarily halted excessive oil 
production from public lands, the inability otherwise to restrict oil produc- 
tion remained uncorrected for over ten years. Finally, Congress passed the 
Mineral Leasing Act of 1920 expanding the regulatory powers of the 
Secretary of the Interior and changing the procedure for acquiring oil and 
gas rights in public land from a patent to a lease system.** Nevertheless, 
once public lands were reopened for private entry, a burst of developmental 
activity started and soon the country was faced with what one court described 
as a “troublesome surplus” of oil.** The prospect that overproduction would 
eventually bring a future oil shortage caused President Hoover to discon- 
tinue leasing from 1929 until 1932. Conservation restrictions were then im- 
plemented by the Department of the Interior, and in 1935 Congress amended 
the Leasing Act,** permitting the Secretary of the Interior to require that 
lessees enter into a unit plan of production with other lessees, thereby pro- 
portioning the amount of oil produced.*® 





. Pickett Act, ch. 421, 36 Stat. 847 (1910); Miller, supra note 27, at 512. 

. United States v. Midwest Oil Co., 236 U.S. 459 (1915). Notwithstanding President 
Taft’s withdrawals, the affected lands remained open for development of minerals 
other than coal, oil and gas. GaTEs, supra note 16, at 736. 

. Mineral Lands Leasing Act, ch. 85, 41 Stat. 437 (1920) [hereinafter cited as 
Mineral Leasing Act]. It empowered the Secretary of the Interior to issue pro- 
specting permits. In the event a claimant made a discovery under the permit, 
the Secretary was required to issue a lease which entitled the claimant to 
extract the mineral, but he was given no right in the land itself. See Udall v. 
Tallman, 380 U.S. 1 (1965); Gates, supra note 16, at 734-40; Miller, supra 
note 27, at 518. 

The delay in passing the Mineral Leasing Act was caused, in large measure, 
by the inability of Congress to reach a political settlement over the treatment 
of claims which existed prior to President Taft’s withdrawals. This controversy 
involved the naval petroleum reserves and is discussed in greater detail at the 
text accompanying note 75 infra. 

. United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 419 (1931). 

. Act of Aug. 21, 1935, ch. 599, 49 Stat. 674. 

. Miller, supra note 27, at 518-25; see Gates, supra note 16, at 749-50. A unit 
plan of production is the joint operation by separate owners of all or some 
portion of a producing oil reservoir for conservation purposes and more efficient 
oil recovery. WittiaMs, Howarp R. & Meyers, Cuartes J., Om & Gas Law, 425 
(1966 Supp.). 
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World War II, however brought a reversal in policy to satisfy the in- 
creased demand for petroleum products. Exploration and production were 
stimulated through waiver of lease payments and preferential treatment in 
lease renewals and royalty charges.*’ Although it has changed in form, the 
same policy has continued to the present day.** The Outer Continental Shelf 
Lands Act of 1953,*° the Submerged Lands Act of 1953,°° and the Multiple 
Mineral Development Act of 1954°! were all designed, in part, to expand 
oil production.®? Moreover, the Public Land Law Review Commission has 
specifically recommended that “mineral policy should encourage exploration, 
development, and production of minerals on the public lands.”** This theme 
was stressed even more strongly by President Nixon in his recent “energy 
message” to Congress: 


I am asking the Secretary of the Interior to develop a long-term leasing program 
for all energy resources on public lands, based on a thorough analysis of the 
Nation’s energy, environmental, and economic objectives.™ 


Thus, the history of America’s natural resources may be appropriately 
characterized as a policy of development through disposal, the manner of 
disposition being shaped by socio-economic and political considerations as 
discussed above. This is especially true for petroleum. While institutional 
controls have been altered from time to time to prevent waste and abuse, 
the overriding policy has been not to prevent development but to encourage 
it in a way which is consistent with other national objectives. 


C. Administration of Public Lands 


Final authority over the administration of public lands rests with the 
Congress of the United States.°* When exercising this power, Congress acts 
as a proprietor. “Like any other owner it may provide when, how and to 
whom its land can be sold. It can permit it to be withdrawn from sale. Like 





. Miller, supra note 27, at 523-24. 

. The fears of an oil shortage after World War II prompted Congress to open 
acquired Federal lands to entry for petroleum exploration and development; 
acquired lands are those obtained by condemnation and deed. Miller, supra note 
27, at 525. 

. 67 Stat. 462 (1953) ; 43 U.S.C. § 1331 (1970). 

. 67 Stat. 29 (1953) ; 43 U.S.C. § 1301 (1970). 

. 68 Stat. 709 (1954) ; 30 U.S.C. $§ 521-31 (1970). 

Miller, supra note 27, at 529. 

. Pub. Land L. Rev., supra note 14, at 121. 

. Message from President Richard Nixon to the Congress of the United States, 18 
April 1973, supra note 1, at $7693. 

. Section 3, article IV of the United States Constitution provides as follows: “The 
Congress shall have Power to dispose of and make all needful Rules and Regu- 
lations respecting the Territory or other Property belonging to the United 
States... .” 
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any other owner, it can waive its strict rights. . . .”°* Congress’. agent for 
this purpose is the Executive. As noted earlier, he has been authorized to 
act on behalf of Congress and make withdrawals of public lands upon deter- 
mining that the public interest requires him to do so.*’ This power, subject 
.to certain limitations, has now been delegated to the Secretary of the 
Interior.** 

In addition, the Secretary of the Interior has been assigned much of the 
day to day administration of the public lands.*® The bounds of his authority, 
of course, are set by the terms of the particular statute, land grant, or with- 
drawal order charging him with administrative responsibility; nevertheless, 
he is generally held to have all powers necessary to accomplish the purpose 
thereof.*° In this connection, Congress has permitted him to promulgate 
regulations having the force and effect of law.*' Moreover, the Secretary’s 
interpretation of these matters is shown great deference by the courts and 
will not be overturned merely because a different construction would have 
been equally reasonable.** The extent of this discretion has been clearly 
reflected in the following instances: in the Secretary’s determination whether 
certain lands were mineral in character and thereby excluded from a public 
school grant;** the Secretary’s approval of a survey as a precondition to 





56. United States v. Midwest Oil Co., 236 U.S. 459, 474 (1915). In construing a public 
land grant which reserved those lands known to be mineral, a Federal Court of 
Appeals observed that “[t]he disposal of public lands is not a subject over which 
the ‘judicial power’ of the United States is extended. It is a field in which the 
authority of the Congress is supreme.” Standard Oil Co. of California v. United 
States, 107 F.2d 402, 409 (9th Cir. 1940). 

. United States v. Midwest Oil Co., 236 U.S. 459 (1915). See text accompanying 
note 41 supra. The power to make withdrawals has been exercised for a variety 
of conservation purposes including the creation of petroleum reserves, United 
States v. Midwest Oil Co., supra, and wildlife reserves, United States v. Alaska, 
423 F.2d 764 (9th Cir. 1970). 

. Exec. Order 10355, 17 Fed. Reg. 4831 (1952). Cf. text accompanying note 9 supra. 

. See Department of the Interior, 43 U.S.C. § 1457 (Supp. 1973). Lands held by the 
United States are managed basically by four agencies of the Federal Govern- 
ment: the United States Forest Service which is under the Department of Agri- 
culture, and the Bureau of Land Management, the Fish and Wildlife Service, and 
the National Park Service which are all under the Department of Interior. Pub. 
Land L. Rev., supra note 14, at 20. However, as this division of authority 
illustrates, Congress may place public Jands under any “instrumentality” of 
Government. See Standard Oil Co. of Catifornia v. United States, 107 F.2d 402 
(9th Cir. 1940). 

. See Udall v. Tallman, 380 U.S. 1 (1965); West v. Standard Oil Co., 278 U.S. 
200 (1929) ; Udall v. Oelschlaeger, 389 F.2d 974 (D.C. Cir. 1968); Standard Oil 
Co. of California v. United States, 107 F.2d 402 (9th Cir. 1940). 

. Standard Oil Co. of California v. United States, 107 F.2d 402 (9th Cir. 1940). 
Mineral Lands and Mining, 30 U.S.C. § 189 (1942); Udall v. Tallman, 380 U.S. 
1 (1965) ; Udall v. Oelschlaeger, 389 F.2d 974 (D.C. Cir. 1968) ; Standard Oil Co. 
of California v. United States, 107 F.2d 402 (9th Cir. 1940). 

. West v. Standard Oil Co., 278 U.S. 200 (1929); Standard Oil Co. of California 
v. United States, 107 F.2d 402 (9th Cir. 1940). 
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passage of title through a land grant;* and his construction of a withdrawal 
order to locate the boundary of the affected lands.** The Secretary’s authority 
over the public lands, however, is not unlimited; rather, he has only the 
power which Congress has given him. 

While administration of all public lands is not centered solely in the 
hands of the Secretary of the Interior, the foregoing serves to illustrate the 
extent to which Congress has delegated its powers to effectuate a general 
policy of developing the Nation’s minerals. Paradoxically, however, similar 
powers have been conferred by Congress on the Secretary of the Navy to 
perform a function diametrically opposed to the policy of development— 
namely, the protection, conservation, and maintenance of the naval petroleum 
reserves for the needs of national defense. The remaining discussion will 
be addressed to the authority of the Secretary of the Navy to carry out that 
policy. 


III. THe NavaAt PETROLEUM RESERVES 


A. Creation 


The naval petroleum reserves were created during the era of reservation 
as a consequence of the mounting concern for conservation of natural re- 
sources. As noted earlier, the policy of free and open occupation in the 
preceding era had resulted in waste and exploitation of petroleum lands in 
the public domain. The growing awareness at the turn of the century that 
the Nation might someday find itself short of an adequate supply of oil 


coincided with the realization that oil was destined to play a vital role in the 
years ahead. 


This was peculiarly apparent to the Federal Government, charged as it is, constitu- 
tionally, with the national defense and the waging of war. It had become clear that the 
navies of the world were in the future to be powerd by oil, and the United States 





64. See Standard Oil Co. of California v. United States, 107 F.2d 402 (9th Cir. 1940) ; 
see generally Survey of Public Lands, 43 U.S.C. § 751-75 (1964). 

65. Udall v. Oelschlaeger, 389 F.2d 974 (D.C. Cir. 1968). In addition, the Secretary 
of the Interior is vested with board authority over petroleum leases on public 
lands. He may deny a lease or impose certain conditions on it. Udall v. Tallman, 
380 U.S. 1 (1965) ; Boesche v. Udall, 373 U.S. 472 (1963); United States ex rel. 
McLennan v. Wilbur, 283 U.S. 414 (1931). Furthermore, the Secretary exercises 
continuing supervision over such leases. See Boesche v. Udall, supra. 

. West v. Standard Oil Co., 278 U.S. 200 (1929); Pan Am. Pet. & Trans. Co. v. 
United States, 273 U.S. 456 (1927). The Court in West concluded that the 
Secretary acted without authority where he attempted to decide the validity of a 
claim as a matter of law but did not first determine, as required by statute, 
whether the granted lands were nonmineral and therefore qualified for the grant. 
Moreover, the Secretary is precluded from executing a lease that has not been 
specifically authorized by statute. Pan Am. Pet. & Trans. Co., supra; Mammoth 
Oil Co. v. United States, 275 U.S. 13 (1927); cf. text accompanying note 83 
infra. 


we 
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Navy itself had in prospect a complete change-over from coal to petroleum and an 
expensive new ship-construction program based on this principle.” 


Consequently, the suggestion was made that oil-bearing lands in the public 
domain should be set aside for future needs of the Navy. President Taft 
concurred, and as discussed previously, on 27 September 1909 he closed 
large areas of the public domain in California and Wyoming to further 
petroleum development.** The withdrawal, however, did not refer to the 
Navy, and at that point the oil reserves were still under the jurisdiction of 
the Secretary of the Interior. In 1912 the General Board of the Navy “recom- 
mended to the Secretary of the Navy that ‘permanent reservations be made 
for future naval fuel supplies.’”®® The Secretary of the Navy successfully 
obtained the cooperation of the Secretary of the Interior in this matter. 
Accordingly, on 2 September 1912, President Taft issued an Executive order 
which modified the previous withdrawal by creating “Naval Petroleum 
Reserve No. 1” at Elk Hills, California, to be “held for the exclusive use or 
benefit of the United States Navy until this order is revoked by the President 
or by an act of Congress.”’° Subsequently, on 13 December 1912 and 30 
April 1915, respectively, Naval Petroleum Reserves No. 2 (Buena Vista 
Hills in California) and No. 3 (Teapot Dome in Wyoming) were set aside in 
the same manner.”* 


B. Early Administration 


As noted above, the Executive order which carved the naval petroleum 
reserves out of the prior withdrawal said only that they were to be held 
for the exclusive use or benefit of the Navy. Nothing was mentioned about 
giving the Navy jurisdiction over their administration. 


The net effect of the Taft withdrawal order and the Executive orders setting up the 
naval reserves was to leave the Government-owned lands comprised in the reserves 
still a part of the public domain and under the general aegis of the Interior Depart- 
ment, but with the statutory rights of entry and patent by private persons suspended 
and with a general Executive direction that they be held for the use and benefit 
of the Navy.” 


The Interior Department, accordingly, exercised at least nominal jurisdic- 
tion over the reserves while the Navy remained in the background, as one 





67. Navy Dep’t History of Naval Petroleum Reserves, S. Doc. No. 187, 78th Cong., 
2d Sess. 1 (1944) [hereinafter cited as Navy Dep’t]. 

68. Navy Dep’t, supra note 67, at 1-2; text accompanying note 40 supra. 

69. Navy Dep’t, supra note 67, at 2. 

70. Exec. Order of Sept. 2, 1912; Navy Dep’t, supra note 67, at 2. 

71. Exec, Order of Dec. 13, 1912; Exec. Order of Apr. 30, 1915; Navy Dep’t, supra 
note 67, at 2-3. Naval Petroleum Reserve No. 3 was set aside by President 
Wilson. The following oil shale reserves were also created during this same 
period: Colorado No. 1 and Utah No. 1 on 6 December 1916, by President 
Wilson, and Colorado No. 2 on 27 September 1924, by President Coolidge. Navy 
Dep’t, supra note 67, at 3-4. 

. Navy Dep’t, supra note 67, at 4. 
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source described it, “actively and alertly . . . trying to hold for the Govern- 
ment as much of the lands as possible.””* 

Legislation for the effective administration of the reserves was hampered 
by the inability of Congress to reach a determination on how outstanding 
claims should be settled."* During this period, the Navy took the position 
that the reserves should be excluded from any general program for the active 
development of oil production on public lands and that any equitable claim 
on lands inside the reserves should be narrowly construed. As the then 
Assistant Secretary of the Navy, Franklin D. Roosevelt, strongly pointed out, 
however, the pressure for development was almost overwhelming: 


Since the date of the Pickett Act there has been before nearly every Congress a 
leasing bill in some form or other. To a properly worked out leasing bill there is no 
opposition raised by any Department of the Government. So strong, however, has 
been the influence of the California operators who desire to turn to their own 
private gain lands on the withdrawal areas, to which they have no right, that they 
have succeeded in having legislation which would deprive the Navy Department 
of all the valuable oil land in Reserve No. 2.” 


Finally, with passage of the Mineral Leasing Act in 1920, a compromise was 
reached providing that prior claims would be resolved through lease arrange- 
ments under the auspices of the Secretary of the Interior."* However, the 
Secretary of the Navy still lacked authority over the reserves and remained 
unable to check the drainage caused by pumping from the wells leased under 
the terms of the Act.’’ The Secretary of the Navy therefore initiated an 
amendment to the naval appropriation bill, which was approved on June 4, 
1920, directing the Secretary of the Navy to “take possession of all properties 
within the naval petroleum reserves . . . to conserve, develop, use, and 
operate the same in his discretion, directly or by contract, lease, or other- 
wise, and to use, store, exchange, or sell the oil and gas products thereof, 
and those from all royalty oil from lands in the naval reserves, for the bene- 
fits of the United States. . . .”"* 


C. The Teapot Dome Scandal 


Although, by the Act of 4 June 1920, Congress had for the first time given 
Secretary of the Navy substantial power to administer the Reserves, the 





Navy Dep’t, supra note 67, at 4. 

. Gates, supra note 16, at 749; see discussion at text accompanying note 43 supra. 

. Letter from Assistant Secretary of the Navy Franklin D. Roosevelt to Elbert F. 
Baldwin of The Outlook Magazine, 10 Aug. 1917, copy on file at the Office of 
Naval Petroleum and Oil Shale Reserves; see Navy Dep’t, supra note 67, at 8. 

. Navy Dep’t, supra note 67, at 9; see GaTEs, supra note 16, at 749; Miller, supra 
note 27, at 514-18. 

. Navy Dep’t, supra note 67, at 9. 
Act of 4 June 1920, ch. 228, §1, 41 Stat. 813, 10 U.S.C. §§ 7421-38 (1970) 
{hereinafter cited as Act of 4 June 1920]; Navy Dep’t, supra note 67, at 10. 
The Secretary of the Navy, however, still did not have authority over the out- 
standing claims arising before the Mineral Leasing Act of 1920; responsibility 
for these was left with the Secretary of the Interior. 
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Navy’s jurisdiction was short-lived. Soon after the Harding administration 
assumed office on 4 March 1921, Secretary of the Interior Albert B. Fall be- 
gan pressing the Secretary of the Navy, Edwin Denby, to relinquish control 
of the reserves to the Interior Department. When this became known to the 
naval personnel who had been charged with administration of the reserves, 
vigorous protests were lodged.”® A secret and unpublished Presidential order 
was nevertheless signed on 21 May 1921, committing the reserves to the 
Interior Department.*° 

Thus, vested with apparent authority over the administration of the naval 
petroleum reserves, Secretary of the Interior Fall promptly began entering 
into transactions affecting the reserves. He secretly leased, without competi- 
tive bidding, all of the Teapot Dome Reserve in Wyoming to Harry Sinclair 
and large portions of the California reserves to E. L. Doheny.* When 
rumors of the Teapot Dome lease began to appear in the press, the public 
and Congress reacted strongly. President Harding tried, in 1923, to counter 
the opposition by creating a new reserve, Naval Petroleum Reserve No. 4.°* 
Notwithstanding these efforts, a congressional investigation culminated in 
a Joint Senate Resolution on February 3, 1924, directing the President to 
institute suits cancelling the leases. The United States Supreme Court upheld 
the cancellation on the grounds that the leases were fraudulently obtained 
and that they were not authorized by statute. The Court found, inter alia, that 


The transaction evidenced by the contracts and leases was not authorized by the 
Act of June 4, 1920. The grant of authority to the Secretary of the Navy did not 
indicate a change of policy as to conservation of the reserves. The Act of June 25, 
1910, the Act of February 25, 1920, the executive orders, and the Joint Resolution of 





79. Commander H. A. Stuart who had been in charge of the Navy Fuel Oil Office 
prepared a memorandum for the Secretary of the Navy dated 18 May 1921 wherein 
he warned that “the proposal that the Navy Department turn over to the Depart- 
ment of Interior the Naval Petroleum Reserves for ‘conservation, development and 
operation,’ . . . will mean the beginning of the end of the Naval Reserves.” 
Memorandum from Commander H. A. Stuart to Secretary of the Navy, 18 May 
1921, copy on file at the Office of Naval Petroleum and Oil Shale Reserves. 
Commander Stuart was subsequently transferred to duties remote from the naval 
petroleum reserves. Navy Dep’t, supra note 67, at 11. For a more complete dis- 
cussion on the background events of the Teapot Dome Scandal, see R. ENCLER, 
Tue Potrrics oF Om (1961) [hereinafter cited as ENnciter]; B. Noccte, 
Teapot Dome: Om anp Potitics In THE 1920’s (1963) [hereinafter cited as 
Noccte]. 

. Exec. Order No. 3474, May 31, 1921; Navy Dep’t, supra note 67, at 11; see 
GatTEs, supra note 16, at 746. 

. Gates, supra note 16, at 747. Basically, the agreements gave the lessees the 
right to develop the reserves fully. In return, they were required, among other 
things, to construct fuel depots and related facilities for the Navy; these were 
to have been used for the storage of petroleum products which the Navy would 
have received as certain royalty payments under the terms of the lease. 

. Exec. Order No. 3797-A, Feb. 27, 1923; Navy Dep’t, supra note 67, at 3. See 
NOGCLE, supra note 79. 
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February 3, 1924, show that it has been and is the policy of the United States to 
maintain a great naval petroleum reserve in the ground.™ 


D. Return of Administration to the Navy 


The Teapot Dome scandal forced Secretary of the Navy Denby to resign 
in 1924 under the pressure of a Senate Resolution. His successor, Curtis D. 
Wilbur, announced upon taking office that, henceforth, all activities relating 
to the reserves would be transferred to the Secretary of the Navy. He there- 
fore set in motion the administrative machinery for inspection of the Cali- 
fornia and Wyoming reserves.** Resumption of control by the Navy was 
formalized on 17 March 1927 by President Coolidge’s Executive Order 
revoking President Harding’s order of May 1921.*° To clarify the lines of 
responsibility, the Secretary of the Navy and the Secretary of the Interior 
entered into an administrative agreement on 9 July 1927, placing control 
of the reserves under the cognizance of the Navy Department. Even though 
the Department of the Interior continued to exercise jurisdiction over those 
leases granted in settlement of claims that predated the creation of the 
reserves, actions with respect thereto were subject to the approval of the 
Secretary of the Navy. This agreement also provided for operational func- 
tions to be performed by Interior, since it already had the necessary equip- 
ment and personnel available, but all policy matters were to be determined 
by the Navy Department.®* The relative positions of authority as stated in 
the agreement were subsequently confirmed by Congress on 25 February 
1928. In addition, Congress placed the outstanding oil and gas leases within 
the province of the Secretary of the Navy.* 





83. Mammoth Oil Co., v. United States, 275 U.S. 15 (1927); Pan Am. Pet. & Trans. 
Co. v. United States, 273 U.S. 456 (1927); see ENGLER, supra note 79; Noccte, 
supra note 79. Ultimately, Secretary of the Interior Fall was convicted of 
accepting a bribe from Doheny, although Doheny was acquitted of giving the 
bribe to Fall. 

Significantly, during the pending litigation over the above leases, the reserves 
were placed under the control of receivers which included Navy personnel. 
Navy Dep’t, supra note 67, at 18. 

. Navy Dep’t, supra note 67, at 18. 

. Exec. Order No. 4614, 17 Mar. 1927; Navy Dep’t, supra note 67, at 18. Interest- 
ingly, President Coolidge’s order returning administration of the reserves to the 
Navy specifically mentioned the oil and gas bearing lands in California and 
Wyoming, but remained silent about Reserve No. 4 in Alaska. 

. Administrative Agreement Between Navy and Interior Departments, 9 July 1927, 
copy on file at the Office of Naval Petroleum and Oil Shale Reserves; Navy 
Dep’t, supra note 67, at 18-19. 

. Act of 25 February 1928, 45 Stat. 148; Navy Dep’t, supra note 67, at 18-19. 
The administrative agreement of 1927 was thereafter revised 1 February 1934 to 
reflect the Congressional Act of 1928 giving the Navy control and responsibility 
over all leases in the reserves including those issued under the Mineral Leasing 
Act. The revised agreement recognized that the Secretary of Navy had broad 
powers to interpret these leases. Administrative Agreement Between Navy and 
Interior Departments Revising Agreement of 9 July 1927, for the Orderly Conduct 
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Although the Navy had formally resumed control over the reserves, the 
need persisted for a statute to provide sufficient powers for the Secretary 
to discharge his responsibilities of conserving oil for the national security.** 
A bill designed to achieve this purpose was first introduced on 1 March 
1928.°° What has been termed “preoccupation with other matters,” how- 
ever, prevented Congressional action until 30 June 1938.°° This legislation 
amended the Act of 4 June 1920 and formed the basis of the present statute 
which governs the naval petroleum reserves. It extended the powers of the 
Secretary of the Navy by authorizing him, subject to approval of the 
President, to enter into a variety of agreements for the purpose of minimiz- 
ing drainage and to “prescribe necessary rules and regulations and to do 
any and all things necessary or proper to accomplish the purposes of this 
Act.”" 

The oil demands of World War II resulted in yet a further enlargement 
of the Secretary’s power over the naval petroleum reserves. Congress, on 
17 June 1944, amended the previous legislation to allow exploration and 
production of the reserves as required for national defense, contingent upon 
congressional approval by a joint resolution.®? In fact, such approval was 
given that day permitting a daily production rate of 65,000 barrels from 
Reserve No. 1 “to meet the critical need for petroleum on the west coast 
to supply the armed services in the Pacific theater.”** 

The legislative enactments of 1920, 1938, and 1944 were later codified 
in 1956 as part of the Armed Forces laws under title 10 of the United States 
Code, but the authority of the Secretary of the Navy for administration of 





of the Functions of the Two Departments in the Efficient and Economic Adminis- 
tration of the Lands Embraced Within the Naval Petroleum Reserves, 1 Feb. 
1934, copy on file at the Office of Naval Petroleum and Oil Shale Reserves; 
Navy Dep’t, supra note 67, at 19. 

. In 1924 President Coolidge had appointed the Naval Oil Reserve Commission 
to study the problems facing the reserves. The Commission presented its report 
on January 22, 1927, making specific recommendations that would expand the 
power of the Secretary of the Navy to prevent drainage. Navy Dep’t, supra note 
67, at 19-20. 

. H.R. 11617, 70th Cong., Ist Sess. (1928). 

. Act of June 30, 1938, ch. 851, § 1, 52.Stat. 1253, 10 U.S.C. §§ 7421-38 (1970). 

. Act of 30 June 1938, ch. 851, §1, 52 Stat. 1253, 10 U.S.C. §§ 7421-38 (1970) ; 
Navy Dep’t, supra note 67, at 20. 

. Act of 17 June 1944, ch. 262, 58 Stat. 280. 

. Joint Resolution of 17 June 1944, ch. 263. The interdepartmental agreements, 
mentioned at note 86, 87, supra, were subsequently revised on 1 July 1945, to 
reflect the intervening legislation expanding the powers of the Secretary of the 
Navy. Significantly, this agreement made reference to Naval Petroleum Reserve 
No. 4. Administrative Agreement Between Navy and Interior Departments 
Superseding Agreement of 1 Feb. 1934, Prescribing and Defining the Relationship 
and Functions of the Navy and the Geological Survey in the Administration 
and Supervision of Lands Embraced Within the Naval Petroleum Reserves; and 
Other Related Matters, 1 Jul. 1945, copy on file at the Office of the Naval 
Petroleum and Oil Shale Reserves. 
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the petroleum reserves was substantially unchanged.‘ In 1962, Congress 
gave the Secretary the same powers over the oil shale reserves and specifi- 
cally provided for the development of the South Barrow Gas Field in Reserve 
No. 4 for the sale of gas to the native village of Barrow and to other non- 
federal communities and institutions.®° 


IV. NavaL PETROLEUM RESERVE No. 4 
A. Status 


During the formative years of the Secretary’s authority, Naval Petroleum 
Reserve No. 4 received little of the attention which was frequently directed 
to the other reserves. When they were returned to Navy control in 1927, the 
Executive Order referred only to Reserves No. 1, No. 2, and No. 3.%* Like- 
wise, the interdepartmental agreements mentioned nothing about Reserve 
No. 4 until 1955.°" Although the original withdrawal order contained the 
language that the lands were to have been “reserved for six years for classi- 
fication, examination and preparation of plans for development and until 
otherwise ordered by the Congress or the President,”®* Reserve No. 4 ap- 
pears to have been regarded as continuing in existence throughout this 
period.®® The silence toward Reserve No. 4 may perhaps be attributable to 
its remote location and the harsh Alaskan climate which stood as natural 
barriers to development at that time. 

The first administrative action involving Naval Petroleum Reserve No. 4 
occurred in 1943 when a large area of Alaska that encompassed all of Re- 
serve No. 4 was withdrawn by Public Land Order No. 82 for use in connec- 
tion with prosecution of the war. While the minerals in these lands were 
“reserved under the jurisdiction of the Secretary of Interior,” the order also 
provided that it “shall not affect or modify existing reservations of any 
of the lands involved except to the extent necessary to prevent the sale, loca- 
tion, selection or entry of the above-described lands under the public-land 
laws, including the mining laws, and the leasing of the lands under the 
mineral-leasing laws.’*°° Thus, the effect of Public Land Order 82 on Re- 
serve No. 4, if any, was to close it to all entry under the public land laws, 
whereas before it was closed to only oil and gas development. The Navy’s 
jurisdiction, nonetheless, has been continuous and uninterrupted.’ The 
events which followed clearly demonstrated that Reserve No. 4 was never 
transferred to the control of the Secretary of the Interior. For example, in 


. 10 U.S.C. §§ 7421-38 (1970). 

. 10 U.S.C. §§ 7421-22 (Supp., 1973). 

. Exec. Order No. 4614, 17 Mar. 1927; see note 85 supra. 

. Supra notes 86, 87, and 93. 

. Exec. Order No. 3797-A, 27 Feb. 1923. 

. See Elsie May Pikok Crow, 3 I.B.L.A. 114 (20 Aug. 1971); Terza Hopson, 3 
I.B.L.A. 134 (20 Aug. 1971). 

. Pub. Land Order 82, 8 Fed. Reg. 1599 (1943). 

. See Elsie May Pikok Crow, 3 L.B.L.A. 114 (20 Aug. 1971); Terza Hopson, 3 
I.B.L.A. 134 (20 Aug. 1971). Cf. Exec. Order No. 3797-A, 27 Feb. 1923. 
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1944 Congress authorized a program for exploration of Reserve No. 4 as 
part of the search for additional petroleum supplies.’°* Secondly, Reserve 
No. 4 was listed in an interdepartmental agreement on 1 July 1945 as one of 
the reserves over which the Secretary of the Navy had exclusive jurisdic- 
tion.'** Thirdly, a public land order in 1945 deleted the six-year provision 
from the original withdrawal order creating Reserve No. 4.°™ 


B. Boundary Disagreement 


On 23 April 1958, the Secretary of the Interior issued Public Land Order 
1621 modifying Public Land Order 82 by reopening the withdrawn land, 
exclusive of Naval Petroleum Reserve No. 4, to entry under the mineral 
laws. In maintaining it as a withdrawn area, however, the boundary descrip- 
tion was rewritten in a way that placed the Colville River outside the Reserve. 
As previously explained, the original withdrawal order creating Reserve 
No. 4 described the eastern boundary in terms of the western or right bank 
of the Colville River.*°° Strangely, no reference was made to the boundary 
when a few days later, on April 29, 1958, the Office of Naval Petroleum 
Reserves and the Bureau of Land Management of the Department of the 
Interior entered into an agreement for the administration of lands within the 
Reserve.’® In addition, Public Land Order 1621 was subsequently amended 
on August 29, 1959, to permit leasing of lands within a buffer zone outside 
the Reserve in the Gubik Gas Field, but the boundary of the Reserve was 
again not mentioned.’” Finally, the boundary descriptions promulgated in 


1958 were restated in 1960 by Public Land Order 2215.’ As previously 





102. Navy Dep’t, supra note 67, at 34. Exploration of Reserve No. 4 got underway in 
1944 and continued until 1953. Comp. Gen. supra note 2, at 17. 

103. Supra note 93. 

104. Pub. Land Order 289, 10 Fed. Reg. 9497 (1945). See Exec. Order No. 3797-A, 
27 Feb. 1923. 

105. Pub. Land Order 1621, 23 Fed. Reg. 2637 (1958). To prevent drainage of the 
Reserve, the Order also established a two-mile buffer zone in which drilling 
leases were not to have been granted. See text accompanying notes 7-11 supra. 

106. Memorandum of Agreement Between the Office of Naval Petroleum Reserves and 
the Bureau of Land Management as to Administration of Lands Within Naval 
Petroleum Reserve No. 4, Alaska, 29 April 1958, copy on file at the Office of the 
Naval Petroleum and Oil Shale Reserves. The agreement recognized the joint 
nature of their jurisdiction and provided for an appropriate division of 
responsibilities. The Navy assumed exclusive jurisdiction over the oil and gas 
deposits and also took cognizance over surface matters requiring only a revocable 
permit, whereas the Bureau of Land Management administered those matters 
involving interests (other than oil and gas) not terminable at will. 

. Pub. Land Order 1965, 24 Fed. Reg. 7200 (1959). Notably, the lands in the 
Gubik Gas Field were opened for leasing upon recommendation of the Navy to 
curb the royalty losses to the United States caused by drainage through wells 
located on the pre-existing claims within the Reserve. 

. Pub, Land Order 2215, 25 Fed. Reg. 12599 (1960). This order opened the area 
formerly covered by Pub. Land Order 82, 8 Fed. Reg. 1599 (1943), to all forms 
of entry excluding Reserve No. 4 and a designated wildlife reserve. Cf. text 
accompanying note 100 supra. Also, it gave express recognition to the juris- 
diction of the Department of the Navy over the Reserve. 
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noted,’ approval of the Secretary of the Navy was not obtained for the 
boundary modification, and it appears to have received little attention until 
1969."*° Little significance had been previously attached to the boundary, 
but the tempo of events has made the location of the eastern boundary a 
matter of crucial importance. The discovery of the Prudhoe Bay Oil Field 
east of the Reserve has generated intensive exploration in the area of the 
Reserve. The State of Alaska began selecting unreserved lands available to 
it under the Statehood Act.’ Moreover, if the modification was left stand- 
ing, the river bed of the Colville River would likely pass to the State of 
Alaska under the Submerged Lands Act" as a navigable river; drainage 
could occur, and expensive offset drilling operations would be needed.*** In 
addition, during the interim, the Bureau of Land Management had issued 
oil and gas leases and had tentatively approved State selections of land, both 
of which would invade Reserve No. 4 if the modified boundary was found 
to be ineffective.'** Also, the State of Alaska has issued oil and gas leases 
which abut the western bank of the Colville River.*** At the same time, the 
Office of Naval Petroleum and Oil Shale Reserves became concerned, as 
well, about the seaward boundary because it had never been delineated on 
nautical charts since the establishment of the Reserve in 1923."** 


V. THe PowER OF THE SECRETARY OF THE Navy TO INTERPRET AND 
DeuimiT Bounpary DESCRIPTIONS OF THE NAVAL PETROLEUM RESERVES 


Beginning in 1969, the Secretary of the Navy took steps to resolve the 


confusion arising from the Secretary of the Interior’s action which had pur- 





109. See text accompanying note 9 supra. 

110. Letter from Captain Howard N. Moore, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to Boyd L. Rasmussen, Director, Bureau of 
Land Management, Department of the Interior, 3 March 1969. Copy on file at the 
Office of the Naval Petroleum and Oil Shale Reserves, Washington, D.C. 

. Letter from Captain Emory C. Smith, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to Mr. Jonathan Charney, Marine Resources 
Section, Land and Natural Resources Division, Department of Justice, 31 May 
1972. Copy on file at the Office of the Naval Petroleum and Oil Shale Reserves, 
Washington, D.C. 

. Submerged Lands Act of 1954, 43 U.S.C. § 1301 (1970). 

Letter from Captain Howard N. Moore, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to John O. Crow, Associate Director, Bureau 
of Land Management, Department of the Interior, 9 June 1969, copy on file at 
the Office of the Naval Petroleum and Oil Shale Reserves. 

. Letter from John O. Crow, Associate Director, Bureau of Land Management to 
Captain Emory C. Smith, JAGC, USN, Director, Office of Naval Petroleum and 
Oil Shale Reserves, 7 Dec. 1970, copy on file at the Office of the Naval Petroleum 
and Oil Shale Reserves. 

. Letter from Charles F. Herburt, Commissioner, Department of Natural Resources, 
State of Alaska, to Mr. John C. Reed, Arctic Institute of North America, 10 Sept. 
1971, copy on file at the Office of the Naval Petroleum and Oil Shale Reserves. 

. Letter from Captain Emory C. Smith, JAGC, USN, Director, Naval Petroleum 
and Oil Shale Reserves, to Boyd L. Rasmussen, Director, Bureau of Land Manage- 
ment, Department of the Interior, 22 July 1969, copy on file at the Office of the 
Naval Petroleum and Oil Shale Reserves. 
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ported to locate the boundary of Reserve No. 4 on the west bank of the 
Colville River, vice the east bank.’*7 On March 25, 1970, the Bureau of 
Land Management of the Department of the Interior concurred with the 
Navy that the boundary revision contained in Public Land Orders 1621 and 
2215 was ineffective.'** The incorrect boundary description, however, still 
remained of record. In view of the competing interests outlined above,*’® the 
Secretary of the Navy in May 1972 published a notice which corrected and 
redefined the boundaries of Reserve No. 4 in accordance with his inter- 
pretation of the withdrawal order by which the Reserve had been estab- 
lished’*° and promulgated a map of the area officially delineating the 
boundaries.'** 

The matter of whose interpretation of the withdrawal order is more 
persuasive is not as important as the question of who has the power to make 
that determination, The courts attach great weight to the construction of a 
statute by the agency charged with its administration.'** Consequently, if 
the Secretary of the Navy acted within the scope of his authority over the 
naval petroleum reserves, his interpretation of the boundary description 
would likely prevail. The real issue, therefore, is whether the Secretary of 
the Navy can be said to have the implied power to interpret the boundary 
descriptions of the naval petroleum reserves and delimit those boundaries in 
the event their description is vague or ambiguous. 

Congress has directed the Secretary of the Navy to take possession of all 
properties inside the naval petroleum and oil shale reserves for naval pur- 
poses'** and in mandatory language has instructed him to perform the 
following duties: 


(a) Except as otherwise provided in section 7438 hereof, the Secretary of the 
Navy, directly or by contract, lease, or otherwise, shall explore, prospect, conserve, 
develop, use, and operate the naval petroleum and oil shale reserves in his discretion, 
subject to approval by the President. 





. Letter from Captain Howard N. Moore, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to Boyd L, Rasmussen, Director, Bureau of 
Land Management, Department of the Interior, 3 March 1969, copy on file at the 
Office of the Naval Petroleum and Oil Shale Reserves. 

. Letter from Irving Senzel, Assistant Director, Bureau of Land Management, to 
Captain Howard N. Moore, JAGC, USN, Director, Office of Naval Petroleum and 
Oil Shale Reserves, 25 March 1970, copy on file at the Office of Naval Petroleum 
and Oil Shale Reserves. 

. See text accompanying notes 111-16 supra. 

. Notice of Boundary Description of the Naval Petroleum Reserve No. 4, 37 
Fed. Reg. 10088 (May 19, 1972). See discussion at text accompanying notes 9 
and 11 supra. 

. Letter from Captain Emory C. Smith, JAGC, USN, Director, Office of Naval 
Petroleum and Oil Shale Reserves, to Judge Advocate General of the Navy, 8 Feb. 
1972, copy on file at the Office of the Naval Petroleum and Oil Shale Reserves. 

. Udall v. Tallman, 380 U.S. 1 (1965). See text accompanying note 62 supra. 

. Naval Petroleum Reserves, 10 U.S.C. § 7421 (1956), as amended, (Supp. 1973). 
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(b) The naval petroleum and oil shale reserves . . . shall be operated for— 
(1) the protection, conservation, maintenance, and testing of those reserves; or 
(2) the production of petroleum, gas, oil shale and products thereof whenever 
and to the extent that the Secretary, wih the approval of the President, finds that 
it is needed for national defense and the production is authorized by a joint 
resolution of Congress. 


To protect such oil lands, the Secretary of the Navy has been expressly 
granted broad contractual powers, subject to the review of Congress, for 
the “conservation in the ground of oil and gas.”!*° These powers specifically 
include authority to do the following: to compensate lessees of adjacent 
lands for estimated drainage in lieu of drilling or operating offset wells;**® 
to enter into joint, unit, or other cooperative plans of production as a means 
of protecting against drainage;'*’ and to “make agreements, with respect to 
lands inside the naval petroleum reserves, of the same type as the Secretary 
of the Interior may make under section 226¢ of title 30.”*** In addition, the 
Secretary of the Navy, with the approval of the President, “may prescribe 
regulations and take any proper action to accomplish the purposes of this 
chapter.”’*® Thus, the administration and protection of the naval petroleum 
reserves has unequivocally been entrusted to the Secretary of the Navy. 
Since Congress has chosen the Secretary of the Navy to act as its agent 
to supervise the naval petroleum reserves, the same principles of statutory 
construction should be applied to determine the extent of his authority as 
have been used to measure the power of the Secretary of the Interior in 
those instances where Congress has placed certain portions of the public 


domain under his jurisdiction.’*° As seen earlier, the Secretary of the In- 
terior has been held to have all the powers necessary to accomplish the 
purpose of the particular statute, land grant, or withdrawal order for which 
he has been given administrative responsibility.’** Likewise, regulations is- 
sued by him will have the force of law unless repugnant to the acts of 
Congress,’*? and his interpretation of a statute, land grant, or withdrawal 
order will be set aside only when it is unreasonable or plainly erroneous.*** 





124. 10 U.S.C. § 7422 (1956), as amended, (Supp. 1973). 10 U.S.C. § 7438 (1956), 
as amended, (Supp. 1973) provides that the Secretary of the Interior shall 
operate the oil shale experimental demonstration facility near Rifle, Colorado; 
but that section expressly states that nothing contained there shall be construed 
“in diminution of the responsibility of the Secretary of the Navy in providing 
oil shale and products therefrom for needs of national defense.” 

. 10 U.S.C. § 7424 (1956), as amended, (Supp. 1973). 

. 10 U.S.C. § 7424 (1956), as amended, (Supp. 1973). 

. 10 U.S.C. § 7424, 7428 (1956) , as amended, (Supp. 1973). 
10 U.S.C. § 7427 (1970). 30 U.S.C. §226e (1926), essentially, permits the 
Secretary of the Interior to issue competitive and noncompetitive oil and gas 
leases on unreserved public lands for terms of five and ten years respectively. 

. 10 U.S.C. § 7436 (1956). 

. Cf. Udall v. Tallman, 380 U.S. 1 (1965) ; text accompanying note 62 supra. 

. See text accompanying note 60 supra. 

. See text accompanying note 61 supra. 

. See text accompanying note 62 supra. 
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Indeed, judicial deference has been specifically extended to the Secretary of 
the Interior’s interpretation of a boundary description in a public land 
order.'** Hence, if the authority of the Secretary of the Interior is given 
such practical effect for the administration of public lands within his cog- 
nizance, the Secretary of the Navy, a fortiori, should have the implied power 
to interpret and delimit boundary descriptions of the naval petroleum re- 
serves where Congress has clearly defined his responsibilities for the re- 
serves and has explicitly delegated to him the authority to take any proper 
action to accomplish the purpose thereof. In case of a conflict between an 
interpretation by the Secretary of the Interior in execution of his general 
authority over public lands and that of the Secretary of the Navy in execu- 
tion of his specific responsibility for the Naval Petroleum Reserves, both 
flowing from acts of Congress, the interpretation by the Secretary of the 
Navy, being based upon his more specific grant of authority, would prevail 
under elementary rules of construction.*** 

The same conclusion follows from an analysis of the historical background 
of the naval petroleum reserves. A potential oil shortage and the need to have 
an adequate supply of petroleum for the Navy led to the creation of the naval 
petroleum reserves in the early part of the century. They continued to be 
subject to the administrative control of the Secretary of the Interior (with 
the exception of a brief period), however, until the Teapot Dome Scandal. 
Congress thereafter fixed responsibility for the reserves in the Secretary of 
the Navy. Legislation since then has consistently reflected a strong desire by 
Congress that the management and protection of the naval petroleum re- 


serves should remain exclusively in the hands of the Secretary of the 
Navy.?** 





134. Udall v. Oelschlaeger, 389 F.2d 974 (D.C. Cir. 1968). See text accompanying 
note 65 supra. The Udall court was sitting in judgment of the Secretary of the 
Interior’s interpretation of his own words since he promulgated the public land 
order in the first instance. Just the same, this fact should not detract from 
the significance of the underlying principle, that an administrative agency 
charged with responsibility for a particular segment of the public domain must 
be able to interpret and delimit the boundary description contained in the 
withdrawal order setting aside those lands. After all, a public land order (as 
distinguished from a withdrawal order, see text accompanying note 9 supra) 
is always subject to the prior approval or concurrence of the agency or depart- 
ment that has jurisdiction over the land thereby affected. Executive Order 
10355, 17 Fed. Reg. 4831 (1952). In such cases, the content of the public land 
order has the endorsement of that agency or department, and whenever it sub- 
sequently construes the order, it, in effect, interprets its own language. 

. “Where a statute contains both general and special provisions, the endeavor 
should be made to harmonize all the provisions of the act. In the event of 
irreconcilable conflict between specific provisions and the general language, the 
specific provision will control. (United States v. Jackson, 143 Fed. 783, 75 
C.C.A. 41). This same rule applies where the two conflicting provisions are found 
in different statutes, (State ex rel. Kellogg v. Bishop, 41 Mo 16).” F. J. 
McCarrrey, Statutory Construction (1953). 

136. See text accompanying notes 67-95 supra. 


460 





JAG Journal @ XXVII 


Furthermore, Congress has firmly stated that the duty of the Secretary 
of the Navy is to conserve an adequate supply of oil in the ground for 
national defense. To discharge this responsibility, Congress has vested the 
Secretary with wide authority to make contractual arrangements for pre- 
venting drainage by wells located on adjacent property. An even greater 
loss of oil, however, could result from a boundary discrepancy. The Secre- 
tary of the Navy must therefore—of necessity—have the power to interpret 
and delimit boundary descriptions if he is to safeguard the reserves properly 
pursuant to his congressional mandate. 


VI. ConcLusION 


The action taken by the Secretary of the Navy to correct and redefine the 
boundary of Naval Petroleum Reserve No. 4, in accordance with his inter- 
pretation of the withdrawal order creating the Reserve, appears to be a 
valid exercise of his general authority over the naval petroleum reserves. 
The basis for this conclusion lies in the broad statutory powers which 
Congress has delegated to the Secretary to administer and protect the re- 
serves. It is also supported by the historical background and development 
of the reserves. Finally, and perhaps most importantly, it must be upheld 
as a matter of necessity to carry out the stated purpose of the reserves—to 
ensure an adequate supply of oil for national defense. 
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Article 138: A Resurrection 


Captain James M. Tompkins, USMCR* 


What types of administrative remedies are available to 
servicemen who seek relief from alleged wrongs imposed by their 
superiors? According to Captain Tompkins, Article 138 has 
recently received increased attention due to the fact that it pro- 
vides the services with a workable internal remedy which, in 
many cases, obviates possible resort to the courts for redress 
because it makes available a substantial number of remedies to 
provide the relief sought by a serviceman. 


This is an unused Article, and I presume a strong argument could be made that 
it had been repealed by nonuse. There is I think no demand for it in the service, and 
I can recall but one trial under this article, or, rather but one investigation under 
it in my 39 years of service. . . . [T]his article is of no use in the service. I do not 
care whether it is retained, further than it encumbers the code because the service 
has outlived it. I do not know why this article is reinstated, unless somebody thinks 
it is good preachment to have on the statute books.* 


WITH THOSE worps, General Enoch H. Crowder? enunciated the 
general attitude of command personnel throughout the Armed Forces 
toward the formal complaint procedures provided by the immediate prede- 


cessor of article 138, Uniform Code of Military Justice—article 121 of the 
1920 Articles of War.* Notwithstanding such testimony, Article of War 121 
became law in 1920, and, with the enactment of the Uniform Code of Mili- 
tary Justice,° Congress used its provisions to form the basis for the current 





* Captain Tompkins is currently serving in the Administrative Law Division, 
Office of the Judge Advocate General of the Navy. He received his B.A. degree from 
Louisiana State University in 1968 and the J.D. degree from the same University in 
1971. He is admitted to practice before the United States Court of Military Appeals, 
the United States Fifth Circuit Court of Appeals, the Supreme Court of Louisiana 
and the District of Columbia Court of Appeals. 

. Hearings on H.R. 12775 Before a Subcommittee of the Committee on Military 
Affairs of the House, 64th Cong., Ist Sess, (1916), as cited in Nemrow, Com- 
plaints of Wrong Under Article 138, 2 Mi. L. Rev. 43-44 (1958). 

. The Judge Advocate General of the Army in 1920. 

. 10 U.S.C. § 938 (Supp. IV). 

. Act of 4 Jun 1920, 41 Stat. 811. Article of War 121 reads as follows: “Any officer 
or soldier who believes himself wronged by his commandiag officer, and, upon 
due application to such commander, is refused redress, may complain to the 
general commanding in the locality where the officer against whom the complaint 
is made is stationed. The general shall examine into said complaint and take proper 
measures for redressing the wrong complained of; and he shall, as soon as possible, 
transmit to the Department of War a true statement of such complaint, with the 
proceedings had thereon.” 

. The Uniform Code of Military Justice [Act of 5 May 1950, 50 U.S.C. §§ 551-736 
(1952)] was codified by the Act of 10 Aug. 1956, 70A Stat. 1. 50 U.S.C. § 734 
(Article 138, UCMJ) was re-enacted as 10 U.S.C. § 938. 
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article 138. Although legally* it was presumed that military personnel knew 
and understood its provisions, article 138 retained, with the exception of one 
brief stand in the spotlight,’ a position of relative obscurity and nonuse until 
the latter stages of the Vietnam conflict.* With the increase of attention on 
the rights of an individual, due process of law, and the Constitution gen- 
erally, article 138 has become firmly entrenched in the current system of 
military law. The United States Court of Military Appeals, in the recent case 
of Tuttle v. Commanding Officer, said in a memorandum opinion: 


The right to seek redress of wrongs is an integral part of the complex of rights 
granted by the Congress to those subject to military law. Those to whom an appli- 
cation for relief under the provisions of this Article is submitted may not lightly 
regard the right it confers, nor dispose of such application in a perfunctory manner. 
Its provisions should not be construed by those charged with the administration of 
military justice, at any level, in a manner calculated to lead anyone to believe that 
the right of redress of wrongs is of minor importance and one which may be dis- 
regarded entirely or perfunctorily complied with.” 


Tuttle and other recent decisions of USCMA have highlighted the newfound 
importance of article 138 by holding that it is an administrative remedy 
available to servicemen in almost every case and that, as such, its use must 
be exhausted before the courts will hear any collateral attack on various 
alleged unauthorized acts of military authorities. 


I. EXHAUSTION OF REMEDIES 


Perhaps the most important step in article 138’s recent vault to legal 
prominence in the military system occurred when the United States Court 
of Military Appeals first recognized article 138 as a means by which peti- 
tioners, in post-trial confinement cases, could cause complaints regarding the 
circumstances™’ of their confinement to receive consideration for redress 
prior to seeking extraordinary relief from the court. Failure to seek redress 
under article 138 was held to be a failure to exhaust one of the administra- 
tive remedies prerequisite to the right of a person under conviction by a 





6. Article 137, UCMJ, requires that, inter alia, article 138 be explained to enlisted 
personnel upon entrance on active duty, or within 6 days thereafter; after the 
completion of six months of active duty; and at reenlistment. 

. With the promulgation of paragraph 25b of Army Regulations 624-200, requiring 
that enlisted personnel reduced in grade for inefficiency be advised in writing of 
their right to submit a complaint under article 138, it appeared that complaints 
would become commonplace. On June 8, 1956, however, Army Regulations again 
were revised and the reference to article 138 was omitted. Par. 24b, AR 624-200, 8 
Jun 1956, as changed. Afterwards, the focus of attention on article 138 sig- 
nificantly decreased. See, Nemrow, supra note 1, at 44-45. 

H. Moyer, Justice anp THE Mizitary 1204, § 6-232 (1972). 

. 21 USCMA 229, 45 CMR 3 (1972). 

. Id., at 4. 

. E.g., allegations that the circumstances of custody violate either article 13 or 
article 71(c), UCMJ. 
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court-marital to be heard in habeas corpus proceedings.’* Federal courts 
began to focus similar attention on the article with the case of United States 
ex rel Berry v. Commanding General in 1969.'* In that case, the Fifth Cir- 
cuit denied a collateral attack on military confinement where the serviceman 
had failed to take advantage of unexhausted remedies under article 138 and 
under USCMA’s authority to issue extraordinary writs.'* Where post-trial 
confinement is at issue, then, the current general rule is that an accused first 
must apply for deferment, then seek redress under article 138 and, assuming 
redress is denied, petition USCMA before asking for extraordinary relief in 
Federal court. 

Similarly, article 138 has become an integral part of exhaustion-of-admin- 
istrative-remedy prerequisites to collateral attack on pretrial confinement 
by a military accused. In Catlow v. Cooksey,’* the Court of Military Appeals, 
in denying a petition for writ of habeas corpus seeking relief from pretrial 
confinement, held that: 

[I]t is now well established that one who believes he is wronged by a decision 
directing his confinement prior to trial, must pursue the remedy provided by 


Article 138, UCMJ, 10 U.S.C. § 938, prior to seeking the intervention of the Court 
pursuant to 28 U.S.C. § 1615(a) .* 


Parenthetically, it is noted that the Court of Military Appeals also indicated 
that a confined accused could test his pretrial confinement before the military 
judge assigned to his case at an article 39(a) session, leaving open the 
possibility that USCMA may require exhaustion of this additional remedy 


before an accused will be heard in a petition for extraordinary relief.*’ 
Thus, a serviceman seeking to challenge his pretrial confinement must at- 
tempt first to seek relief under article 138 [and then, possibly, to test such 
confinement at an article 39(a) session] as a prerequisite to consideration 
by USCMA of a petition for extraordinary relief.** Moreover, in view of the 
fact that a petition for extraordinary relief at USCMA clearly must be 
sought prior to entering Federal court in such cases, article 138 has become 





12. Dale v. United States, 19 USCMA 254, 41 CMR 254 (1970); Walker v. United 
States, 19 USCMA 247, 41 CMR 247 (1970). 

13. United States ex rel Berry v. Commanding General, 411 F.2d 822 (5th Cir. 1969). 
See also Noyd v. Bond, 395 U.S. 683 (1969); Gusik v. Schilder, 340 U.S. 128 
(1950) ; McGee v. United States, 402 U.S. 479 (1971); Johnson v. Warner, Civil 
No. 71-73-N (E.D. Va., decided Mar. 28, 1973). 

. See also Levy v. Dillon, 286 F. Supp. 593, 595 (D. Kan. 1968), affd. 415 F.2d 
1263 (10th Cir. 1969) in which a Federal district court held that exhaustion of 
article 138 is “a prerequisite to the right of a person in custody under conviction 
by a court-martial to be heard in habeas corpus.” Citing Hunter v. Beets, 180 
F.2d 101, 102 (10th Cir.), cert. denied, 339 U.S. 963, 70 S.Ct. 997, 94 L.Ed. 
1372 (1950). 

. Catlow v. Cooksey, 21 USCMA 106, 108, 44 CMR 160, 162 (1970). 

Citing Dale v. United States, supra note 12. 

. H. Moyer, supra note 8, at 1206, § 6-234. 

. In anticipation of petitioning the U.S. Court of Military Appeals for habeas 
corpus, 19 defendants in the renowned “Kitty Hawk” court-martial sought relief 
from pretrial confinement under article 138. 
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an indispensable step in the ladder of remedies which must be exhausted 
before Federal courts will hear requests for relief from military confine- 
ment.’® 

It is emphasized, however, that the requirement that article 138 requests 
for redress be exhausted prior to seeking extraordinary relief in Federal 
courts is not limited to confinement cases. For example, in the case of 
McGaw v. Farrow,” petitioners sought declaratory and injunctive relief in 
connection with the denial by the commanding officer of Fort Eustis, Vir- 
ginia, of their application to use chapel facilities at the base for “a religious 
memorial service . . . for all Indo-China war dead.”** One of the two 
grounds for dismissal (the other ground was lack of jurisdictional amount) 
was failure to exhaust the administrative remedy provided by 10 U.S.C. 
§ 938 (article 138, UCMJ).”? 

While the foregoing cases adequately serve to illustrate one of the reasons 
for the recent focus of attention on article 138, it is important to understand 
the rationale behind those decisions. Since the officer responsible for review 
of a complaint submitted under the article is close to the source of evidence 
which controls disposition of such a complaint, a court will consider it 
likely that such officer could make a speedier determination of the merits of 
the allegations made therein and more readily grant the requested relief, if 
warranted, than could the court itself, since it is more remote from necessary 
sources of evidence. Further, since the appropriate GCM convening authority 
is required to report his disposition of the complaint to the Secretary of the 





19. Note the case of Cortright v. Resor, 325 F. Supp. 797 (E.D. N.Y.), rev’d 447 F.2d 
245 (2d Cir. 1971), cert. denied, 405 U.S. 965 (1972), involving an action by 
members of the Army band for writ of mandamus canceling their transfer orders 
on the grounds that such orders were issued for the purpose of halting public 
expressions of disagreement with the Vietnam war in violation of their right to 
free speech. Citing Orloff v. Willoughby, 345 U.S. 83 (1953), for the proposition 
that the responsibility for setting up channels through which such grievances 
could be settled rests with the Congress and the President and that such responsi- 
bility had been met with article 138, the Second Circuit said, at p. 253, “We do not 
sit as a super-Judge Advocate General to review determinations under that article, 
see 5 U.S.C. § 701(b) (1) (F). Whether Cortright has any remedies in the Court of 
Military Justice is not our concern.” The proceedings were held in abeyance 
pending completion of the Article 138 inquiry. 

. McGaw v. Farrow, 472 F.2d 952 (4th Cir. 1972). 

. Based on the record of trial, the court concluded that the real purpose of the 
service was to hold an anti-war demonstration or rally. 

. Citing United States ex rel. Taylor v. Fritz, 446 F.2d 36, 37 (8th Cir. 1971); 
Gonzales Salcedo v. Lauer, 430 F.2d 1282 (9th Cir. 1970); Karpinski v. Resor, 
419 F.2d 531, 532 (3d Cir. 1969); United States ex rel. Berry v. Commanding 
General, 411 F.2d 822, 824 (5th Cir. 1969); and Sohm v. Fowler, 365 F.2d 915, 
917 (D.C. Cir. 1966), the court held that the exhaustion of administrative remedies 
provided by the military service is a required predicate to relief in the civil 
courts. 
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military department concerned, a record of the matter is prepared and can 
be utilized for judicial consideration in the event such officer’s ruling is 
adverse to the applicant.?* 

Additionally, at least one Federal court has recognized that article 138 
affords ample protection of an individual’s constitutional right of “due 
process”** by virtue of the fact that it allows him the opportunity to submit 
for review what amounts to a written appeal.”* 

In summary, the recent increase in attention to, and reliance on, article 
138 by both the Court of Military Appeals and Federal courts in habeas- 
corpus proceedings is due in large measure to the recognition of article 138’s 
value to the services in providing a workable internal remedy which, in 
many cases, will obviate the need to resort to the courts for redress or for 
a hearing of grievances.** Perhaps a more compelling reason for the in- 
creased attention to article 138, not only in the courts but also throughout 
the Armed Forces, is that its use is available in so many different kinds 
of cases and that the protections afforded and remedies available under the 
article are substantial in both quality and quantity. 

A more precise exposition of the scope and requirements of the article 
will be made later in this article. It is sufficient for present purposes simply 
to point out that the number of complaints under article 138 is increasing 
constantly, and that all individuals in the military who may be involved 
in the processing of such complaints should therefore have a thorough 
understanding of its provisions, scope and limitations, and of the procedures 
which should be followed in compliance therewith. 


II. Historica, BAcKGROUND 


The earliest known ancestors of article 138 were articles L, LI and LVII 
of the Articles of War of James II of England which were promulgated 
in 1688.*° As with subsequent British** and American® articles of war, 





23. Tuttle v. Commanding Officer, supra note 9. 

24. Keleher v. Chafee, Civil No. 788-72 (D. N.J., filed Oct. 11, 1972). The court 
found no merit in petitioner’s argument that he had been denied due process 
in the manner in which he was activated under 10 U.S.C. §673a (involuntary 
call to active duty of Reservists for unsatisfactory performance of required drills). 
See also Smith v. Resor, 406 F.2d 141 (2d Cir. 1969). 

. Id., citing Hughes v. Laird, Civil No. 1858-71 (D.C. N.J., filed June 9 1972); 
Kuster v. Resor, Civil No. 71-1936 (3d Cir., filed May 15, 1972); O’Mara v. 
Zebrowski, 447 F.2d 1085 (3d Cir. 1971); Crotty v. Kelly, 443 F.2d 214 (1st Cir. 
1971); and Ansted v. Resor, 437 F.2d 1020 (7th Cir. 1971), for the rule that a 
written appeal affords ample protection of constitutional rights. 

. H. Moyer, supra note 8, at 1208, § 6-234; see also Schatten v. United States, 419 
F.2d 187 (6th Cir. 1969). 

. Winturop, Minrrary Law anp Precepents 927 (2d ed. 1920 reprint) . 

. E.g., British Articles of War of 1765, § XII, Arts. I, I], WrytHrop, supra note 
27 at 937, 938. 

. E.g., Articles of War of 1806, Arts. 34, 35. WintHROP, supra note 27 at 979, See 
also, Articles of War of 1775, Arts. XIII, XIV, id., at 954; Articles of War of 
1776, § XI, Arts. 1, 2, id., at 965. 
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King James’ grievance remedy was in two parts: one part offered relief to 
an officer who thought himself wronged by his superior officer,*° while the 
other provided a grievance procedure to settle controversies “between 
Soldiers and their Captains or other Officers, or between Soldier and 
Soldier relating to their Military Capacities. . . .”*' The purpose of these 
articles became the underlying purpose for the more direct precursors* 
of article 138 and for article 138 itself—that is, to protect subordinates 
from the abuses of misguided superior authority.** 

The most immediate predecessor to article 138, as previously stated, was 
article 121 of the Articles of War of 1920. As noted by Captain Nemrow, 
article 121 afforded but one remedy to both officers and enlisted personnel** 
and substituted the new requirement that the commanding general “examine 
into the complaint” for the former requirement that the complaint be con- 
sidered by a regimental court-martial with a right of appeal to a general 
court.*> Despite the aforementioned attitude of apathy, or even of disdain, 
toward article 121 of the Articles of War of 1920,** it is evident that Con- 
gress intended, with the enactment of the current Uniform Code of Military 
Justice, to perpetuate the basic grievance procedure afforded by the article 
in order to ensure that military personnel would be protected from abuses 
of authority by their superiors. 

10 U.S.C. § 938 (article 138, UCMJ) currently reads: 


Any member of the armed forces who believes himself wronged by his command- 
ing officer, and who, upon due application to that commanding officer, is refused 
redress, may complain to any superior commissioned officer, who shall forward the 
complaint to the officer exercising general court-martial jurisdiction over the officer 
against whom it is made. The officer exercising general court-martial jurisdiction shall 
examine into the complaint and take proper measures for redressing the wrong 
complained of; and he shall, as soon as possible, send to the Secretary concerned 
a true statement of that complaint, with the proceedings had thereon. 


In conformity with the apparent intent of Congress, these provisions 
consistently have been interpreted as providing “a procedure through which 
soldiers and officers may be protected from individual arbitrary, unfair 
or unjust actions of a commander.”* Prior to dissecting the article with 
a view toward phrase-by-phrase analysis of its provisions and the implica- 
tions thereof, it is necessary to examine first the types of wrongs properly 
cognizable under article 138. 





. WINTHROP, supra note 27, art. LVII. 

. Id., art. L. 

Articles of 1874, Arts. 29, 30, WinrHRopP, supra note 27, at 600, Articles of 
War of 1920, Art. 121, supra note 4. 

. Nemrow, supra note 1, at 46, citing DeHart, Mittrary Law 252 (1862). 

. Nemrow, supra note 1, at 46. 

. Id., nn. 19 & 20. Captain Nemrow noted that the “regimental court-martial” was 
nothing more than an investigative board of officers and that the former right of 
appeal was a dubious one since a “vexatious and groundless” appeal was punish- 
able by the general court. 

. Seen. 1. 

. JAGJ 1953/1012, 29 Jan. 1953 as cited in Nemrow, supra note 1, at 47. 
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III. “Wroncs” DEFINED 


In discussing the 29th article of the Articles of War of 1874, Colonel 
Winthrop interpreted the undefined term “wronged” as including “any and 
all injuries or grievances that may be done or caused by a superior to an 
inferior officer in his military capacity or relation, and that are . . . prop- 
erly susceptible of being remedied without a resort to a trial by court- 
martial.”** It was concluded that the types of wrong contemplated by the 
article*® were those which resulted from mistake of fact, misapprehension 
of law, or want of judgment on the part of the officer complained against.*° 
Examples offered were: “the imposition of unreasonable arrest, the as- 
signing of improper duties, the enjoining of excessive work or service, and 
the withholding of customary privileges.”*’ Further, Colonel Winthrop 
opined that the wrongs complained of must be personal to the complainant, 
as distinguished from acts which affect discipline in general, and that a 
wrong which could not be redressed or which could only be redressed by 
infliction of punishment on the offending officer was not within the purview 
of the complaint procedures then in effect.** More precisely, only those 
matters which were susceptible of redress by doing justice to the com- 
plainant, or by “setting him right” through a restoration of those privileges, 
etc., which were denied him by his superior, could be considered under the 
complaint articles.** The procedure could not be used simply to inform 
an officer’s superior of the officer’s misdeeds nor could it be used to 
complain of wrongs perpetrated on others.** 

With regard to the issue of whether or not article 138 could be used 
as an appeal from the consequences of nonjudicial punishment under article 
15, UCMJ, or from conviction by a court-martial, the Judge Advocate 
General of the Navy made the following comments: 


Article 138 of the Code contains language from which it would be possible in certain 
instances, to construe legal authority to appeal a vacation of an Article 15 punish. 
ment. . . . The Judge Advocate General of the Army and the Air Force have held 
it to be inapplicable to the field of discipline. 

In Army JAG opinion JAGJ 1953/1012, 3 Dig Ops, Review, Sec. 51.15, it was held 
that Article 138 does not authorize the Judge Advocate General to reexamine a court- 
martial conviction which has become final. In Air Force JAG Opinion Op JAGAF 
1955/81, 6 Dig Ops, Non Jud Pun., Sec. 13.1, it was held that Article 138 was not 
intended to expand the review procedures under Article 15. The Army JAG stated in 
JAGA 1955/8275 that: “It is the opinion of this Office that Article 138 does not 
cover the ‘redress of wrongs’ which the complaining member has suffered as the 
result of imposition of non-judicial punishment or conviction by court- martial, but 





. WINTHROP, supra note 27 at 600. 

. Articles of War of 1874, Art. 30. 

. WINTHROP, supra note 27 at 602. 

a 

. dd. n. 84. 

. Nemrow, supra note 1, at 49. 

. DeHart, Mirrary Law 267 (1862). This principle was reaffirmed in 1974 in the 
case of Turner v. Callaway, 371 F. Supp. 188 (D.D.C. 1974). 
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rather is directed to the allegations that the member’s commanding officer has 
deprived him of some property right, abused his command discretion, or otherwise 
dealt with him unjustly in a field other than discipline.” 


Based on interpretations of the precursors of article 138, therefore, and 
upon the legislative evolutions through which the complaint procedure has 
developed into its present form, the relatively current view of military 
authors is that the word “wrongs,” as it is used in article 138, is directed 
to allegations that the member’s commanding officer has deprived him of 
some property right, abused his command discretion, or otherwise dealt 
with him unjustly in a field other than discipline.**® 

Any attempt to provide a detailed list of all of the “wrongs” which are 
cognizable under article 138 would require extensive hypothecation and an 
impractical amount of space. For present purposes, the following are listed 
as examples of the types of wrongs apparently contemplated by the article: 
improper reduction of enlisted personnel for inefficiency, improper pretrial 
and post-trial confinement;*’ improper deprivation of a pass or leave; 
imposition of duties upon a noncommissioned officer which tend to degrade 
his rank; utilizations by a superior of subordinates on personal matters 
of the superior; failure to consider, without justification, a subordinate for 
promotion although he is eligible and a vacancy exists; improper pro- 
ficiency ratings or conduct marks; and the imposition of punishment in the 
guise of additional training.** Additional examples of the types of wrongs 
which are cognizable under article 138 are provided by a brief list of 
some of the specific complaints that have been reviewed by the Office of 
the Judge Advocate General in recent years. These include: acts of dis- 
crimination, orders to move back on base from an off-base housing facility, 
refusal to grant an early separation to a member who had requested and 
qualified for it, withdrawals of security clearances, refusals to transfer, and 
orders prohibiting a service member from entering a motorcycle race. 

Doubts regarding the applicability of article 138 to specific complaints 
generally may be resolved by asking oneself whether or not the complaint 
alleges deprivation of some property right, abuse of discretion, or some 
form of unfair dealings. If the answer is in the affirmative and the alleged 
wrong incurred in a field other than discipline, the complaint normally may 
be considered as one properly cognizable under article 138. 

Once it is settled that the article applies, it is necessary to understand 
thoroughly the provisions of article 138 in order to ensure that the formal 





45. JAG memo JAG:342:cds Bnd #14396-57 of 12 Feb. 1958, as cited in Nonjudicial 
Punishment—Suspension, 1958 JAG J. 6. It is emphasized that this restriction 
does not apply to complaints alleging violations of article 71(c), UCMJ. 

46. Nemrow, supra note 1, at 50. See also, Wilkes v. Dinsman, 48 U.S. (7 How.) 89 
(1849) ; Nixon v. Reeves, 67 N.W. 989, 65 Minn. 159 (1896), and 54 Am. Jur. 
2d, Military § 294 (1970) for further historical background of additional types of 
acts for which an officer is answerable. 

47. I.e., violations of arts. 13 or 71(c), UCMJ. 

48. Nemrow, supra note 1, at 54. 
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complaint procedure is invoked properly and that the complaint receives 
adequate consideration for redress. 


IV. JURISDICTIONAL PROBLEMS 
A. Who may complain 


With the opening phrase of 10 U.S.C. § 938, “Any member of the armed 
forces,” Congress limited the right to utilize the formal complaint procedure 
to persons who are in the military service at the time a complaint is filed 
under the article. Nevertheless, since the very subject of a complaint might 
be a discharge ordered to become effective prior to the time a proper review 
of the complaint possibly could be completed, it is logical to conclude that 
article 138 should also apply to a complaint which had been submitted by 
a member prior to his separation protesting such separation but which had 
not been completely reviewed as of the date of such action.*® 

What about Reservists and members of the National Guard—may they 
utilize article 138? The opinion has previously been expressed by The 
Judge Advocate General of the Army that: 


The Articles from which Article 138, UCMJ, was derived do not appear to have 
been framed in contemplation of complaints by reservists not on active duty nor 
subject to court-martial jurisdiction. This conclusion is supported by the fact that 
the articles relating to complaints have undergone relatively slight and infrequent 
changes since 1775 while an entire concept of reserve service has developed. Intro- 
duction of concept of amenability to court-martial jurisdiction in Article 138, UCMJ 
indicates more clearly than previously that complaints such as in the instant case may 
not be processed under this Article.” 


It is emphasized that the above conclusion is directed toward only those 
Reservists or National Guard members who are not on active duty at the 
time of the alleged acts giving rise to the complaint. More recently, however, 
conflict has developed in the various Federal circuits over this issue. For 
example, in the cases of Antonuk v. United States,®' and Hollingsworth v. 
Balcom,*? the court implied that the formal complaint procedure was 
available to an inactive-duty Reservist to protest his involuntary call to 
active duty for unsatisfactory performance of his Reserve duties. In the 
case of Rasmussen v. Seamans,** the court held that a member of the Air 
National Guard who had “civilian status” could not complain under article 
138. In view of analogous case law** standing for the proposition that 
orders to involuntary active-duty constitute sufficient “custody” for a 
Reservist to test the validity of such orders in habeas corpus proceedings, 





. JAGA 1956/1452, 17 Feb 1956, as cited in Nemrow, supra note 1, at 55. 

. JAGA 1955/2382, 21 Mar 1955, as cited in Nemrow, supra note 1, at 55. 

. Antonuk v. United States, 445 F.2d 592 (6th Cir. 1971). 

. Hollingsworth v. Balcom, 441 F.2d 419 (6th Cir. 1971). 

. Rasmussen v. Seamans, 432 F.2d 346 (10th Cir. 1970). 

. See, eg., Hammond v. Lenfest, 398 F.2d 705 (2d Cir. 1968); Cushman, The 
“Custody” Requirement for Habeas Corpus, 50 Mu. L. Rev. 1 (1970). 
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it is suggested that, in addition to personnel on active duty and on active- 
duty training, inactive-duty reservists confronted with imminent involuntary 
recall to active duty should also be allowed to take advantage of article 138 
complaint procedures. 

Another noteworthy limitation on the use of article 138 is that complaints 
submitted thereunder may not be joined. The rationale behind this limita- 
tion is that, if such joinder were to be allowed, mutinous or insubordinate 
feelings would be encouraged.* Further, under applicable Navy regulations, 
“[c]Jombinations of persons in the naval service for the purpose of remon- 
strating against orders or details to duty, complaining of particulars of duty 
or procuring preferences” are forbidden. 


B. Jurisdiction of Intermediate Commanders 


Under the formal article 138 procedure, a service member is authorized 
to complain “to any superior officer, who shall forward the complaint” to 
the applicable general court-martial convening authority. Since, prior to 
the enactment of 10 U.S.C. § 938, complaints could be forwarded directly 
to “the general commanding” in the locality where the alleged offender was 
stationed,®’ this is the first time that an intermediate officer has been inter- 
posed between the complainant and the officer to whom the appeal for 
redress is directed. While the apparent reason for this seems to be based 
on the general military custom of forwarding correspondence through 
command channels, questions regarding the authority of such intermediate 
commanders are left unresolved by the article. Captain Nemrow concluded, 
based on the historical background of article 138,°* that a complainant is 
entitled, as a matter of right, to have his complaint forwarded to the general 
court-martial convening authority and that an intermediate commander 
therefore possesses no authority whatsoever to adjudicate a proper com- 
plaint.*® 

Consider, for a moment, however, the general policy of the Department 
of the Navy to resolve grievances at the lowest appropriate level. Does not 
such a policy dictate that any intermediate commander should be permitted, 
if he possesses sufficient authority, to grant the redress requested when such 
action is warranted by the facts? As a practical matter, complainants 
would be the beneficiaries of a more expeditious granting of redress in such 
instances, and the administrative burden on commands involved in the 
processing of complaints would be lightened substantially. Moreover, it 
would seem logical to conclude that the intent of Congress in requiring 





55. WINTHROP, supra note 27, at 605. See also, Navy Regs., arts. 1105 and 1106 (1973). 

56. Navy Regs., art. 1129 (1973). 

57. Articles of War of 1920, art. 121. 

58. Captain Nemrow compared such intermediate commanders to the “regimental 
commander” who, under article 30 of the 1874 Code, was required to assemble a 
court within a reasonable time after receiving a complaint. Citing WintHrop, 
supra note 27, at 603 and 1 Op. Att’y Gen. 166 (1811). 

59. Nemrow, supra note 1, at 60. 
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complaints to be forwarded to the GCM convening-authority level for 
consideration and decision was to ensure that redress would not be denied 
by intermediate commanders who might be more inclined to side with the 
officer who is the subject of a complaint. In other words, it is arguable that 
intermediate commanders, who possess sufficient authority to do so, are not 
prohibited from granting the redress. The contrary argument, of course, 
is that the statute specifically requires intermediate commanders to forward 
the complaint to the appropriate officer exercising GCM jurisdiction for his 
examination (proceedings) and decision. Additionally, whatever policy 
considerations were involved in the decision of legislators to require com- 
plaints to be forwarded to the Secretary of the service concerned for final 
disposition may also be applicable to require that initial disposition of 
article 138 complaints, whether favorable or unfavorable to a complainant, 
be solely within the authority of the appropriate GCM convening authority. 
If this latter argument should prevail over the former, an intermediate 
commander should have no authority to adjudicate any complaint, regard- 
less of whether or not the complaint is “proper.” That is, the entire decision- 
making process involved in article 138 complaints, including a decision on 
whether or not a complaint is improper, would belong solely to the appro- 
priate GCM convening authorities, and intermediate commanders would be 
prohibited from usurping or infringing upon such authority—regardless of 
whether their decisions would be favorable or unfavorable to complainants. 
While it is the opinion of the author that the latter argument is the more 
persuasive of the two, it is clear that, whichever procedure is followed, 
intermediate commanders are permitted to comment on the merits of a 
complaint and to add pertinent evidentiary material by way of endorsement 
in every case. Furthermore, under the specific terms of the statute, such 
officers are required to forward the complaint (and any proceedings held 
thereon, if authorized) to the appropriate GCM convening authority for 
his review and disposition. 


C. Who may be the subject of a complaint 


In discussing the provision of article 30 of the 1874 Articles of War, 
which entitled a soldier “who thinks himself wronged by any officer” to a 
hearing, Colonel Winthrop said: 


While this general term may be held to include officers of whatever rank, and 
whether or not of the same company or regiment as the complainant, it is to be 
gathered from the history, and text of the Article that it was therein contemplated 
that it would be mainly the acts of company officers and especially company com- 
manders for which redress would be sought. It would seem indeed that the officer, 
equally as the complainant, should be within the command of the regimental com- 
mander, since otherwise the latter could not give effect to a specific recom- 
mendation made by the regimental court. It need scarcely be remarked that the 
“officer” must be in the army, i.e., must not have resigned, been dismissed, &c.,—at 
the time the complaint is presented and heard; otherwise it cannot be entertained.” 





60. WintHrop, supra note 27, at 602, 603. 
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Based on such historical precedent, Captain Nemrow concluded that the 
words “his commanding officer,” as they are used in the context of the 
current complaint procedure under article 138, refer to any officer superior 
to the complainant within the same chain of command at the time of sub- 
mission of the complaint. Sound practical policies might dictate that such a 
conclusion be further limited. That is, only officers within the complainant’s 
chain of command who possess the authority to grant the requested redress 
should be the subject of a complaint. In every conceivable case, such 
officers may be described more specifically as those who are authorized 
to impose nonjudicial punishment under section 0101 of JAGINST P5800.7, 
Manual of the Judge Advocate General. This would include commanding 
officers or officers in charge of any unit to which the complainant is assigned 
or attached. Alleged wrongs on the part of platoon leaders or unit staff 
officers, as a matter of course, will be called to the attention of the immediate 
higher commander, as described above, and, if the latter fails to rectify the 
alleged wrong, the formal article 138 complaint should be lodged against 
him for the passive wrong committed by such failure. 


D. Who shall consider the complaint 


It would appear that the language of article 138 leaves no doubt in the 
minds of its readers as to who is the proper officer to consider a complaint 
and, if warranted, grant the requested redress. The article clearly states 
that a complaint must be forwarded “to the officer exercising general court- 


martial jurisdiction over the officer against whom it is made.” Consider, 
however, the following situations. After the facts giving rise to a complaint 
have occurred and redress from the alleged offender has been refused, the 
complainant, or the alleged wrongdoer, or the officer then exercising general 
court-martial jurisdiction over the accused, or any two, or all three of these 
may have been transferred to separate units. Who, then, is the appropriate 
GCM convening authority to consider and dispose of a complaint? Two 
possibilities exist—the officer exercising GCM jurisdiction over the officer 
complained against at the time the complaint is forwarded or the officer 
exercising GCM jurisdiction over the officer complained against at the time 
of the alleged wrong giving rise to a complaint, or such GCM convening 
authority’s successor. Captain Nemrow espoused the view that, no matter 
what, jurisdiction over the proceedings would remain with the first of the 
above-suggested possibilities because of the plain wording of the article.* 
Assuming that to be the rule, he was forced to conclude that an article 138 
complaint would not lie if the alleged wrongdoer had been separated from 
the military service. The author doubts that such a result was intended by 
Congress in drafting this legislation. Indeed, if the latter of the two above- 
suggested possibilities is adopted, such a result is precluded. 





61. Nemrow, supra note 1, at 61. 
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As a matter of policy, problems occurring within a command are 
resolved more properly by personnel within that command or—hbetter said 
—by the command itself. Authority to consider and dispose of article 138 
complaints should be vested in the office, not the person, of the officer who 
exercised GCM convening authority over the officer complained against at 
the time of the alleged wrong. Thus, if the GCM convening authority is 
transferred, his successor could consider a complaint. If the alleged wrong- 
doer is separated from the service, a complainant’s right to seek redress 
under article 138 is unaffected. 

It should be noted that a GCM convening authority with whom a com- 
plaint first is lodged need not be, insofar as the viability of a complaint is 
concerned, the GCM convening authority who properly has jurisdiction to 
consider the complaint. In a situation in which a GCM authority does not 
have jurisdiction over a complaint, it would have to be transmitted to the 
appropriate GCM convening authority who does possess proper jurisdiction, 
inasmuch as he is the only officer who has the competence to examine into 
the complaint® and, in most cases, to grant or deny the requested redress. 

Lack of authority to grant the redress requested will not void such 
jurisdiction because the appropriate GCM convening authority remains 
vested with the power to consider the complaint. In those cases in which 
redress is considered to be warranted, he should forward the complaint, with 
a recommendation that redress be granted, to the most-immediate higher 
cognizant authority® who can relieve the wrong. 


V. PROCEDURE 
A. Form 


In order to allow an alleged wrongdoer the opportunity to correct inad- 
vertent errors or to reassess his own judgment with a view toward correcting 
any previous unjustified actions, the statute requires an aggrieved member 
to “make due application” to the officer complained against prior to sub- 
mitting the complaint to the applicable GCM convening authority. Needless 
and vexatious complaints are thereby avoided. As noted by Captain Nemrow, 
however, such prior application will not be required where it would amount 
to a futile act. 

The officer responsible for disposition of complaints under article 138 
must be apprised of the nature of the complaint, of the facts giving rise to 
it, and of the circumstances under which the alleged wrongdoer refused 





62. Id. 

63. In most situations, the next higher authority with such power will be the service 
bureau, office, or facility which generally has cognizance over the subject matter 
involved in effecting the redress. 

64. As, for example, where the commanding officer reduces a subordinate for in- 
efficiency after such officer has held an informal hearing on the matter. Nemrow, 
supra note 1, at 63. 
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redress to the complainant. It is necessary, therefore, that both the applica- 
tion for redress to the officer complained against and the complaint be in 
writing and that they set forth in detail the facts which give rise to the 
grievance.®* Additionally, the complaint should be addressed through the 
complainant’s chain of command to the appropriate GCM convening au- 
thority together with a copy of the original application for redress to the 
aggrieved’s commander.” In order to ensure that the officer responsible for 
disposition of the complaint is made aware of every aspect of the con- 
troversy, the complainant, as well as all intermediate commanders concerned, 
should include with the complaint appropriate affidavits, certificates, state- 
ments, official documents, and other available evidentiary material.*’ 


B. Time limitations 

No statute of limitations on the time period within which a complaint 
must be filed is imposed by 10 U.S.C. § 938. Imposition of a specific time 
limitation on the submission of a complaint could be considered incon- 
sistent with the congressional intent to provide aggrieved servicemen with 
an absolute right to complain. Note, however, the following comments 


by Colonel Winthrop on the analogous “right to appeal” provided by the 
30th Article of War of the Code of 1874: 


. . . No time being specified within which the right shall be asserted, the general 
rule of reasonableness is to be applied, and an appeal not claimed within a reason- 
able time may in general be regarded as waived.” 


The reason for application of this “rule of reason” was to avoid the results 
of delays, such as the absence or death of witnesses, which would render 
proper consideration of a complaint impracticable.® It therefore seems 
reasonable to conclude that Congress did not intend to allow complaints 
under article 138 to be submitted anytime after the wrong is discovered. 
Moreover, there is much to be said for the application of a not-too-restrictive 
specific time limitation on the filing of a complaint under article 138. For 
example, GCM convening authorities would be provided with specific 
guidance on a prescribed time after which complaints could be dismissed 
solely on the basis that they are stale, but need not be dismissed on that 





65. WintHrop, supra note 27, at 601, 605. With regard to meeting the requirements 

of having pursued the administrative remedy provided by article 138 prior to 
seeking court intervention under 28 U.S.C. § 8651(a), the mere forwarding of a 
copy of the pleadings through channels with an article 138 “label” on it will not 
suffice. Tuttle v. Commanding Officer, 21 USCMA 229, 45 CMR 3 (1972). 
Captain DeHart concluded, in discussing article 29 of the Code of 1874, that the 
complaint should be identical to the original application for redress and that it 
should be forwarded through command channels to allow the wrongdoer an addi- 
tional opportunity to grant redress or to forward his own defense. DeHarr, 
Mitrrary Law 255 (1862). 

67. Nemrow, supra note 1, at 65. 

68. WinTHROP, supra note 27, at 604. 

69. Id., n.92. 
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basis where good cause is shown for such delay. The result would be a 
uniform application of a single standard of “timeliness” to the complaints 
of all members of the naval service. Consequently, every complainant 
would receive equal treatment with regard to the length of time within 
which his complaint should be filed. Moreover, what would otherwise be as 
many different standards of timeliness as there are GCM convening authori- 
ties to consider complaints would be avoided. Applications of those provi- 
sions which would authorize late filing upon a showing of good cause would 
additionally offer GCM authorities sufficient latitude to apply the rule 
judiciously rather than mechanically. A specific time limitation (90 days 
from the discovery of the wrong is suggested) is within the “rule of reason” 
described by earlier writers on the subject and appears both legally sup- 
portable and appropriate. 


C. Action by intermediate commanders 


As has been noted previously, the authority of intermediate commanders 
is quite limited. Unless a complainant voluntarily withdraws the complaint 
or expressly consents to some other method of processing or disposing of it, 
the complaint must, regardless of whether or not redress could be granted 
by an intermediate officer, be forwarded to the cognizant general court- 
martial convening authority. Since the statute (10 U.S.C. § 938) requires 
such forwarding, the decision that a complaint is stale, improper in form, 
or not properly cognizable under article 138 should be made only by the 
appropriate GCM convening authority. Further, when an intermediate 
commander refuses or neglects to forward a complaint within a reasonable 
length of time after it is received by him, direct communication and com- 
plaint to the cognizant general court-martial convening authority are 
considered appropriate.”° 


D. Consideration of the complaint by the GCM authority 


In view of the fact that article 138 complaints involve, as a practical 
matter, controversies between complainants and alleged wrongdoing com- 
manders, fundamental principles of fairness and basic rights to administra- 
tive due process’: would seem to require that both parties be given the 
opportunity to refute facts and allegations against them. Consequently, upon 
receipt of the complaint, the officer exercising immediate general court- 
martial jurisdiction over the commander complained against should inform 





70. WinTHROP, supra note 27, at 601. 

71. E.g., in the rapidly developing area of school expulsion cases, it has been held 
that, prior to being expelled, a student in a State university is entitled to a 
report of adverse evidence and an opportunity to present rebutting evidence. See, 
Madera v. Board of Education, 386 F.2d 778,°784, 785 (2d Cir. 1967); Dixon v. 
Alabama State Board of Education, 294 F.2d 150, 155 (5th Cir.), cert. denied, 
368 U.S. 930, 83 S. Ct. 368, 7 L. Ed. 2d 193 (1961); and, generally, 6 W. Suter, 
Jupiciat Review or Miuirary Decisions, No. 1 (August 1968). 
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the aggrieved member of the substance of any new matter, not known to the 
complainant, added to the complaint file (by way of endorsements or 
otherwise) so that he may present rebutting, clarifying, or explanatory 
evidence. 

Once these preliminary steps have been taken to ensure that the complaint 
file is complete, the statute (10 U.S.C. § 938) requires that the appropriate 
GCM convening authority “examine into the complaint . . . and . . . send 
to the Secretary concerned a true statement of that complaint, with the 
proceedings had thereon.” Questions immediately coming to mind are what 
should the examination consist of and what type of “proceedings” were 
envisioned by Congress. Under an earlier complaint statute,"* the nature 
of the proceedings was clearly defined. That is, a commander was required 
to summon a “regimental court-martial” within a reasonable time after 
receiving a complaint. As noted by Colonel Winthrop, however, the so-called 
“regimental court” was not, in reality, a court at all. It could not try an 
accused for any military offense nor could it award a penalty in any form 
whatever. Its only power was to investigate the complaint and to express 
“an opinion to the effect that the complaint is sustained and that the wrong 
complained of should be redressed in a certain mode specified, or—on the 
other hand—that the complaint is not sustained and no substantial wrong 
has been suffered.”** In deleting this formal requirement from the complaint 
provisions provided by article 121 of the 1920 Articles of War, Congress 
apparently intended to make such grievance procedures less cumbersome. 
However, because article 138 requires the officer who is responsible for 
disposition of complaints to forward to the Secretary a statement of the 
“proceedings” conducted, it is doubted that Congress intended to remove 
altogether the requirement that some sort of inquiry be conducted. Captain 
Nemrow expressed the opinion that either a formal or an informal investiga- 
tion should be conducted and that the degree of formality of such investiga- 
tion would be dependent upon the seriousness of the allegation, the where- 
abouts of the complainant, respondent, and witnesses, available time, and 
exigencies of the service.” 


An investigation may be considered informal when the officer exercising general 
court-martial jurisdiction personally makes the necessary inquiry without formal 
hearings, or when he instructs a subordinate officer to check informally into the 
matter and report. The investigation is considered formal when the matter is referred 
to a court of inquiry, or board of inquiry, or a board of officers is convened, or an 
investigating officer is.appointed to inquire into and report on the allegations. . . . 





. Article 30 of the Articles of War of 1874. 

. WNTHROP, supra note 27, at 603, 604. Citing DeHart, Mmitrary Law 265, it was 
noted that it would then be the duty of the regimental commander “to see the 
restitution of the rights of the party complaining, or justice done him.” 

. Nemrow, supra note I, at 69. 

. Id. It was also pointed out that only an officer senior in rank to the officer being 
complained of may be appointed to investigate the complaint. /d., at 70, n.119. 
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It is clear that the GCM authority may not arbitrarily dispose of a com- 
plaint.”® In view of the fact that the Secretary must have some statement 
or record of the proceedings conducted on a complaint in order to make a 
determination as to the legal sufficiency of the proceedings and as to the 
propriety of the GCM authority’s disposition of the complaint, Captain 
Nemrow’s conclusions are considered to be well taken. E 

Before discussing the criteria which should be used by a GCM convening 
authority in evaluating the merits of a complaint and in granting or denying 
redress, one final comment on the proceedings is necessary. Periodically, 
situations might arise in which a court-martial or a complaint in another 
case is pending at the time of receipt of a complaint by the GCM convening 
authority. If such proceedings are reasonably likely to result in redress of 
the alleged wrong, or if the GCM convening authority’s consideration of 
such proceedings will clarify the facts surrounding a complaint, it is within 
the discretion of the GCM authority to delay his examination into the 
complaint until the competion of such proceedings.” 


VI. EVALUATION OF THE COMPLAINT 


Regardless of what type of investigation is conducted, the investigating 
body, as previously noted, merely acts as a fact-finding and advisory agency 
for the officer exercising GCM jurisdiction. Consequently, the officer who 
is responsible for disposition of the complaint may accept or reject all or 
part of the findings and recommendations of the investigating body. Al- 
though it is clear that his disposition of the complaint may not be arbitrary, 
there remains the issue of what standard of proof should be applied in 
evaluating the actions of the officer complained against as being arbitrary, 
unfair, or abusive and in deciding whether or not redress is warranted. 
Prior to discussing the required standard, however, a few brief comments 
are appropriate regarding the complainant’s evidentiary burden. 

Since the complaint statute is silent on the question of whether or not 
there is any burden of proof on the complainant, and in view of the fact 
that the statute requires some sort of investigation into the facts alleged, it 
is submitted that an article 138 complaint should be considered as properly 
submitted and worthy of response if it clearly states or implies facts which, 
if true, would constitute some unjustified harm or detriment to the com- 
plainant as the result of an arbitrary, abusive, or unfair act of the officer 
complained against. In other words, the complainant need not support 
his complaint with any evidence at all. It is the investigating body’s respon- 
sibility to gather all available evidence pertinent to the complaint, and it is 
the GCM convening authority’s responsibility to determine whether or not 
the facts alleged are true and whether redress is warranted based on such 
evidence. The fact that a complainant’s allegations are unaccompanied by 





76. DeHart, Miurrary Law 253 (1862). 
77. This conclusion is subject to the proviso that such delay will not be authorized 
where it would result in prejudice to the complainant. 
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supportive statements or other evidence is but one of the facts which should 
be considered by the GCM convening authority in his resolution of a 
complaint.”* If, however, a complaint alleges facts which, even if true, would 
not constitute a basis upon which relief conceivably could be granted, it is 
considered to be within the authority of the officer responsible for disposition 
of a complaint to dismiss the complaint without having the alleged facts 
investigated prior to such dismissal. 

Assuming a complaint is worthy of consideration for redress, what is 
the standard to be used in evaluating the actions of the officer complained 
against? There is no precise analogy to the article 138— complaint procedure 
in any other facet of civil or military law, and any attempt to apply the 
standards of proof required in those areas (e.g., clear and convincing 
evidence, preponderance of evidence, or proof beyond a reasonable doubt) 
would be infeasible. Included in the long list of descriptions of the degree 
of proof required in other administrative proceedings are: “substantial 
evidence,” “reliable evidence,” “reasonable evidence,” and “some evi- 
dence.””® Attempts to define precisely the quantum of evidence which will 
be sufficient to support allegations warranting redress are difficult at best. 
It is suggested, however, that the most workable criterion to be used by GCM 
convening authorities in evaluating complaints should be whether or not, 
after examination into the complaint, the actions of the alleged wrongdoer 
are considered to be arbitrary and capricious with no substantial basis in 


fact.®° If so, redress should be granted. 


VII. AcTION ON THE COMPLAINT 


- Once the GCM convening authority has considered the findings and 
recommendations of the investigating body or he has personally investigated 
a complaint, several different options are available to him in disposing of a 
complaint. While all of these have been discussed previously in greater 
detail, the following listing may be helpful. The GCM convening authority 
shall: (a) if redress is warranted and it is within his authority to do so, 
grant the requested redress; or (b) if he lacks authority to grant the redress 
requested and such redress is considered to be warranted, forward the 
complaint and his specific recommendations concerning appropriate redress 





78. It is noteworthy, however, that in the case of Turner v. Callaway, 371 F. Supp. 
188 (D. D.C. 1974), the court found that the Army regulations [AR 27-14, para. 
3(a)] “presume administrative regularity and place the burden of persuasion 
on the complainant to establish that ‘he was wronged.’ ” 

. Davis, ADMINISTRATIVE Law Text 323 (3d Ed. 1972). 

. On review of discretionary actions for abuse, Federal courts- have upheld such 
actions where they were not “arbitrary and capricious” and where such actions 
had a “substantial basis in fact.” See, e.g., Peterson v. United States, 292 F.2d 
892 (Ct. Cl. 1961); Bennett v. United States, No. 84 67 (Ct. Cl., decided 16 Feb 
1973); Blount Brothers Corporation v. United States, 424 F.2d 1074 (Ct. Cl. 
1970) ; Morell v. United States, 177 Ct. Cl. 848 (1967). 
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to the next higher authority (commander, bureau, office or facility) which 
legally is authorized to grant such redress; or (c) notify the complainant 
that the complaint is considered to be without merit, stating his reasons for 
such conclusions; or (d) return the correspondence to the complainant, 
informing him that the complaint is not one which lies within the scope of 
article 138, or that it is dismissed for unreasonable delay in its submission.** 
Regardless of which of the foregoing actions is taken, the complaint statute 
specifically requires that, in every case, a statement of the action and of 
the proceedings had thereon be forwarded to the Secretary of the concerned 
military department.** 


VIII. SEcrETARIAL REVIEW 


Although not specifically required by 10 U.S.C. § 938, it is suggested 
that the complaint, proceedings, and disposition be forwarded to the 
Secretary via the Judge Advocate General as a matter of policy*®* in order 
to ensure that persons involved in the submission and processing of the 
complaint have complied with statutory and regulatory requirements and to 
ensure that at least minimum standards of “due process” have been met.®* 
Assuming the absence of any legal objections to the matters considered, the 
decision of the appropriate GCM convening authority will be forwarded to 
the concerned Secretary for his review. 

When redress has been denied by the reviewing officer, the authority 
of the Secretary is rather broad. Where abuse of discretion, error of law, 
or denial of due process of law is found, he may set aside or mitigate 
determinations which are adverse to the complainant®’ and, where it is 
within the statutory power of the Secretary, direct that the requested redress 
be granted. Implicit in this authority, of course, is the power of the Secre- 
tary to direct that further proceedings be had on the complaint prior to his 
final disposition thereof. When redress has been granted by the reviewing 
officer, however, the Secretary should set aside a- determination favorable 
to the complainant only if the redress granted was clearly beyond the 
statutory or regulatory authority of the officer granting the redress. 

Upon completion of any action taken pursuant to Secretarial review, the 
complaint may be considered closed. 


IX. Jupce Apvocates’ Roe 


With increased attention focused on article 138, particularly with regard 
the recent USCMA cases requiring confined servicemen to seek relief 





. See, generally, Winturop, supra note 27, at 601. 

. Nemrow, supra note 1, at 79. 

. Id., at 80. 

. For example, the Judge Advocate General should inform the complainant of the 
substance of any evidence which has not been furnished previously to the com- 
plainant and allow him the opportunity to submit additional matter in explanation 
or rebuttal. 

. Nemrow, supra note 1, at 80. ge 
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under the article before challenging their confinement by petition for 
extraordinary relief, the number of such formal complaints is likely to 
increase substantially. Judge advocates will be called upon, as a matter 
of course, to aid in the preparation of complaints, to assist general courts- 
martial convening authorities in processing complaints, and to review the 
proceedings for legal sufficiency. These responsibilities should not be re- 
garded lightly. Without such assistance, the right to complain under article 
138 is apt to become weakened—even to the point of total ineffectiveness.** 
Accordingly, under proposed regulations applicable to article 138 currently 
being considered by the Judge Advocate General, judge advocates would be 
required, upon the request of an individual who wishes to submit a com- 
plaint, to provide advice on whether or not a complaint properly lies within 
the scope of article 138. If the substance of a complaint is properly cogniza- 
ble under the article, judge advocates would be required to assist in the 
preparation of a complaint. If article 138 is not the proper tool for seeking 
redress, judge advocates would be required to inform the individual com- 
plainants of any other appropriate law or regulation under which redress 
might be obtained.*’ 


X. ConcLusIONs 


The comments of General Enoch W. Crowder* concerning the immediate 
statutory predecessor® of article 138—to the effect that the formal complaint 
procedure is of no further use to the service—have, themselves, become 
outdated. The congressional intent of providing a speedy and efficacious 
remedy to all service members who are oppressed and aggrieved unjustly 
by their superiors finally is being realized. The article already has become 
much more than “good preachment . . . on the statute books” and it is 
predicted that its value to the services will increase even more in a zero- 
draft environment. 

It must be recognized, of course, that laws, regulations, or directives 
pertaining to complaints of wrong are based on the assumption that 
maladies are bound to exist in the relationships of superiors toward sub- 
ordinates. Therefore, such rules may be considered to be in the nature of a 
necessary evil. At the same time, however, one of the most important pur- 
poses of such regulations is to prevent occurrences in which the capricious 
conduct of a superior results in injury to those under his authority.°° 
Perhaps the greatest strength of article 138 lies in the fact that those few 
individuals who might be inclined to exceed the scope of their authority in 





. H. Moyer, supra note 8, at 940, 941, § 4~455. 
. Captain Nemrow discusses some of the additional remedies which are available 
to complainants at pages 80 through 90 of his article. See note 1, supra. 
88. See p. 1 and note 1, supra. 
. AW 121 (1920). 


. Nemrow, supra note 1, at 95. 
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actions toward subordinates are discouraged from doing so by the realiza- 
tion that their actions may become subject to the scrutiny of their own 
superiors, all the way up to the Secretary of the military department 
concerned. Notwithstanding the foregoing, when wrongs do occur, sub- 
ordinates must have some assured method by which they can complain to 
a superior officer, knowing that their complaints will be considered impar- 
tially by him and that the grievance will be redressed if warranted by the 
facts. That method is provided by article 138 which, despite its long non- 
use, has survived to a period of resurgent importance. 
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Armed Forces Disability Benefits — 
A Lawyer’s View 
Lieutenant Robert H. Wellen, JAGC, USNR * 


Since the Career Compensation Act of 1949, the disability 
benefits available to members of the Armed Forces have re- 
mained substantially unchanged. The system of disability benefits 
as it now exists is a complex one, involving benefits administered 
by the military departments and by the Veterans Administra- 
tion—as well as substantial income tax benefits. Lieutenant 
Wellen examines this system and concludes that, although it is 
basically well-planned and well-executed, some inequities and 
inefficiencies do exist. He recommends amendments to the Career 
Compensation Act, the Internal Revenue Code, and the regula- 
tions which prescribe procedures for determining disability 
benefits. 


I. INTRODUCTION 


WITHIN THE past two years, two separate political controversies 
have created widespread public interest in Armed Forces disability benefits, 
an area of Federal law which had functioned inconspicuously for nearly a 
quarter of a century. The Career Compensation Act of 1949, the most recent 
congressional overhaul of military pay and benefits, contains elaborate 
statutory provisions governing disability benefits.! Since enactment, these 
provisions have been amended five times, only once substantially. By any 
standard, the law of Armed Forces disability benefits is stable and fully 
interpreted. The secretaries of the military departments, who are vested by 
statute with authority to administer disability benefits, have of course made 





* Lieutenant Wellen is currently serving in the Military Justice Division of the 
Office of the Judge Advocate General of the Navy, Washington, D.C. He received 
his B.A. Degree from Yale College in 1968 and his J.D. Degree from Yale Law 
School in 1971. He is currently working toward an LL.M. Degree in Taxation from 
Georgetown University Law Center. He is admitted to practice in Connecticut and 
in the District of Columbia. 

1. P.L. No. 81-351, §§ 401-415, 63 Stat. 816-825 (1949), now codified, principally 

in 10 U.S.C. §§ 1201-1221, 1372-1373, 1401-1403 (1970). 

2. P.L. No. 84-1028, 70 Stat. 1 (1956); P.L. No. 85-56, § 2201(31) (B), 71 Stat. 161 
(1957); P.L. No. 85-861, §1(28)(C), 72 Stat. 1451 (1962); P.L. No. 87-851, 

§ 107(e), 72 Stat. 1451 (1962); P.L. No. 89-718, § 3, 80 Stat. 1115 (1966). P.L. 

No. 85-56 incorporated into the Career Compensation Act, as codified, the material 

now contained in 10 U.S.C. §§$1218, 1219, and 2679. These sections provide 

procedural safeguards for service members whose eligibility for benefits is being 

determined. These safeguards are discussed, infra, in the text preceding note 96. 

The other amendments merely codified or revised the language of existing law. 
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frequent changes in their procedures for awarding benefits. But the basic 
rules, procedural and substantive, have not changed since 1949. 

A recent incident* and ensuing congressional investigations revealed 
that many officers were being found eligible, upon normal retirement, for 
disability benefits.‘ In many cases aviators, particularly in the senior grades, 
were receiving flight pay shortly before retirement and disability benefits 
immediately thereafter.° As a result of these disclosures, the Defense De- 
partment has issued new restrictive guidelines® which we shall discuss, infra. 
In addition, the House Armed Services Committee has indicated an interest 
in conducting hearings on the subject of the disability benefits system.’ 

The Veterans’ Administration proposed a more fundamental change in 
disability benefits with its proposed revision of the Schedule for Rating 
Disabilities, issued February 6, 1973. The revised Schedule, the first com- 
plete revision since 1945, would have lowered disability benefits available to 
many Vietnam combat victims. The introduction of the proposed revision 





3. General John D. Lavelle, USAF, after having admitted conducting unauthorized 
air strikes over North Vietnam, was requested to retire and did so with a loss 
of two pay grades. The Secretary of the Air Force dismissed all criminal charges 
against General Lavelle. Subsequently, it was revealed that the General had 
retired for disability, with a 70-percent disability rating. It was also revealed 
that within weeks of his retirement, the General had passed a flight physical 
examination. New York Times, Oct. 11, 1972, at 12, col. 4; id. Oct. 25, 1972, at 16 
col. 7. 

. According to the Special Subcommittee on Retired-Pay Provisions of the House 
Armed Services Committee, during the time period between 1964 and 1972, of 
Army general officers retiring, 39.1 percent were retired for disability; of Navy 
flag officers, 30.2 percent; of Marine Corps general officers, 41.4 percent; and of 
Air Force general officers, 53 percent. H.A.S.C. No. 92-80, 92d Cong., 2d Sess. 
17660 (1972) [hereinafter cited as H.A.S.C. No. 92-80]. In contrast, of all 
persons in a retired status from the Armed Forces on June 30, 1971, only 18.3 
percent were retired for disability. Jd., Appendix, II. 

The following table presents an even more dramatic picture: Percentages of 
Officers Retiring with Disability Benefits 


1971 1970 1969 


47.6 44.0 42.7 
42.0 41.3 39.7 
33.2 32.0 32.3 
25.9 26.4 26.7 
16.4 16.4 16.6 
11.9 10.2 12.7 
11.1 10.8 10.6 


9.2 8.9 
Id., at 17660. 


. Thirty-six percent of Navy flag officers retired for disability between 1964 and 
1972 had drawn flight pay within six months of retirement. The same figure for 
Air Force general officers is seventy-seven percent. Id. 

6. DOD Memorandum for the Secretaries of the Military Departments, January 29, 
1973 [hereinafter cited as DOD Memorandum]. 
7. H.A.S.C. No. 92-80, supra note 4, 17661. 
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coincided closely with both the Vietnam cease fire and the national debate 
on amnesty for draft evaders and deserters. Such timing was not propitious, 
and the VA withdrew its proposal in a matter of weeks.® 

Such unprecedented publicity may have reminded a large segment of the 
general public of the existence of Armed Forces disability benefits. But 
most lawyers—even lawyers in the military service—remain ignorant of 
the intricacies of the disability benefits program. Each year this program 
affects tens of thousands of service members and costs the Federal Govern- 
ment hundreds of millions of dollars.® Disability retirement pay represents 
the sole income of many thousands of former servicemen, who, without 
such pay, would have to resort to local public assistance. The legal com- 
munity and the general public have a legitimate interest in monitoring the 
Armed Forces disability benefits program, just as they have in monitoring 
any other expensive program which affects large numbers of people. The 
military lawyer has a more practical reason for understanding the program; 
unlike the civilian lawyer, the military lawyer is likely to be asked for advice 
on it. 


II. Sources Or Law 


As indicated above, Title IV of the Career Compensation Act of 1949, as 
codified, constitutes the basic substantive law of Armed Forces disability 
benefits. Its provisions state the general requirements for entitlement to 
benefits; they do not describe specific physical conditions which entitle 
individuals to benefits. Instead, sections 1201-1206 of the Act refer to 
disability percentage ratings as set out in the Veterans’ Administration 
Schedule for Rating Disabilities.*° 

This Schedule consists of a statement of general disability rating policies 
and a list of diseases, injuries, and other physical conditions, with percent- 
age disability ratings for each one. Because the Schedule was written for 
VA use, the Department of Defense has promulgated certain modifications 





8. Washington Post, Feb. 10, 1972, § A, at 1, col. 8; id. Feb. 15, 1973, § A, at 1, 
col. 8. 

9. As of June 30, 1971, 151,257 service members were in a disability retired status. 
The cost of military disability retirement pay (excluding VA pensions) was 
nearly $51 million per month. H.A.S.C. No. 92-80, supra note 4, Appendix II. 
In fiscal year 1972, the three military departments retired more than 18,000 
service members for disability. DOD Manpower and Reserve Affairs Office. In 
calendar year 1972, the Office of Naval Disability Evaluation, which administers 
disability benefits for Navy and Marine Corps personnel, processed the cases of 
15,898 service members. Statistical Report on Operations at ONDE, February 12, 
1973 [hereinafter cited as ONDE Stat. Rep.]. 

. 38 C.F.R. Part 4 (1945) [hereinafter cited as VASRD]. The VASRD was 
promulgated under authority of 38 U.S.C. § 355, for administration of the VA 
disability compensation program as set out principally in 38 U.S.C. §§ 310-315, 
331-336, and 351-358. 
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of the Schedule by directive’ for use by the military departments. In addi- 
tion, each military department has promulgated a manual setting out proce- 
dures for determining entitlement to disability benefits.’ 

The Federal income tax treatment of disability benefits constitutes an 
important benefit in its own right. One cannot, therefore, understand dis- 
ability benefits without an examination of the Internal Revenue Code, 
§ 104(a) (4), which excludes Armed Forces disability benefits from gross 
income and § 105(d), which creates the “sick pay exclusion”, and the 
Treasury Regulations therunder.** 


III. Prior Law anp LEcIsLATIVE History 


Under the Career Compensation Act, each Secretary of a military depart- 
ment is required to make certain findings before awarding disability benefits 
to a service member. These findings concern fitness for duty, disability 
percentage rating, and service connection of the disability. All of these 
findings determine the nature and degree of disability benefits. Prior law 
was far simpler. Officers found permanently unfit for military service 
received retirement pay of 75-percent of active-duty pay, without regard to 
degree of disability. Enlisted personnel, until 1941, were entitled to no dis- 
ability retirement whatsoever. After 1941, enlisted personnel with 20 years’ 
service were entitled to disability retirement on the same basis as officers. 
Those with jess than 20 years’ service were still not entitled to disability 
benefits,** other than those which might be available through the Veterans 
Administration. 

In 1948, Secretary of Defense James Forrestal appointed an Advisory 
Commission on Service Pay, headed by Charles R. Hook, to perform a 
comprehensive study on all aspects of compensation in the military services. 
The Hook Commission submitted its report, together with draft legislation, 





. DOD Directive 1332.18, September 9, 1968, Uniform Interpretation of Laws re- 
lating to Separation from the Military Service by Reason of Physical Disability, 
as amended by Change 1, January 7, 1970 [hereinafter cited as DOD Directive]. 
Further amendment is forthcoming, as described in the DOD Memorandum, 
supra note 6. 

. Physical Evaluation for Retention, Retirement, or Separation, Army Regulation 
635-40 (1967); Physical Evaluation for Retention, Retirement and Separation, 
Air Force Manual 35-4 (1969); Disability Evaluation Manual, NAVSO P-1990, 
32 C.F.R. § 725 (1970). [Hereinafter cited as AR 635-40, AFM 35-4, and DEM, 
respectively]. 

. See Treas. Reg. $§1.104-1(e) (1); 1.105-4(a) (3) (i) (a); 1.122-1(c)(3), (4), 
(5), and (d), Examples 2, 4, 5, and 6 (1972). See also 10 U.S.C. § 1403. 

. For descriptions of prior law, see S. Rep. No. 733, 8lst Cong., Ist Sess. 13 (1949) 
{hereinafter cited as S. Rep. No. 733]; Statement of CDR D. L. Martineau, USN, 
Hearings before Subcommittee No. 2 of the H.R. Comm. on Armed Services on 
H.R. 2553, Career Compensation for the Uniformed Forces, 8lst Cong., Ist Sess. 
1909-1910 (1949) [hereinafter cited as H.R. Hearings No. 1]; Freeman v. United 
States, 265 F.2d 66 (9th Cir. 1959). 
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in December 1948. As part of its total pay package, the Commission pro- 
posed an entirely new system of disability benefits. The two crucial pro- 
posals were that all service members be eligible for disability benefits on 
the same basis and that the amount of benefits be dependent upon degree 
of disability for employment in civilian life. 

The Hook Commission’s draft legislation was introduced in the House 
early in 1949, and a Subcommittee of the House Armed Services Committee 
held hearings on the bill in February 1949.'* The full Committee held hear- 
ings in May’? and reported favorably on the bill.’* After debate on the 
House floor, the bill was referred back to committee, for reasons uncon- 
nected with disability benefits.‘ The House Subcommittee and the Senate 
Armed Services Committee held further hearings during June and July” 
and both committees reported favorably on a new bill.” The bill was enacted 
and was signed by the President on October 12, 1949. 

From the volume of background material,”* it is obvious that the Act, 
including the disability benefits provisions, received thorough consideration 
from Congress. In the area of disability benefits, Congress adopted the 
basic principles of the Hook Commission, but the Act bears little resemblance 
to the Commission’s draft bill.** The provisions as enacted are worthy of 
the thorough preparation they received, and they accomplished quite well 
the Congressional objectives of treating all service members alike and of 
relating benefits to degree of disability.” 


IV. PREREQUISITES TO DISABILITY COMPENSATION 


Before the Secretary of a military department may award disability bene- 
fits to a service member, he must find (1) that the member “is unfit to per- 
form the duties of his office, grade, rank or rating” and (2) that the dis- 
ability which renders the member unfit is service-connected within the 
specific meaning of the statute.*° In order to determine the type and size of 





15. Department of Defense Advisory Commission on Service Pay, Career Compensation 
for the Uniformed Services 47 (1948) [hereinafter cited as Hook Comm. Report]. 

16. H.R. Hearings No. 1, supra note 14. 

17. Hearings before H.R. Comm. on Armed Services on H.R. 4591, S. 213, and H.R. 
2737, 81st Cong., Ist Sess. (1949) [hereinafter cited as H.R. Hearings No. 2]. 

. H.R. Rep. No. 583, 8lst Cong., Ist Sess. (1949) [hereinafter cited as H.R. Rep. 
No. 583]. 

. 95 Cong. Rec. 6773 (1949). 

. Hearings before Subcommittee No. 2 of the House of Representatives Com- 
mittee on Armed Services on H.R. 5007, 81st Cong., Ist Sess. (1949); Hearings 
before the Senate Comm. on Armed Services on H.R. 5007, 81st Cong., Ist Sess. 
(1949) [hereinafter cited as Senate Hearings]. 

. H.R. Rep. No. 779, 8lst Cong., Ist Sess. (1949); S. Rep. No. 733, supra note 14. 

. The Hook Comm. Report, supra note 15, four sets of committee hearings, and 
three complete committee reports. 

Hook Comm. Report, supra note 15, App. N, Title IV. 
. Espenshade v. United States, 354 F.2d 332 (Ct. Cl. 1965). 
. 10 U.S.C. § 1201. 
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benefits, the Secretary must also determine degree, or percentage, of the 
member’s disability in accordance with the VASRD. 


A. Ur-fitness for Duty 


Many individuals suffer from medical conditions at the time they leave 
the service, but to be eligible for disability benefits, a service member must 
be found “unfit.” He must be unfit “at the time of his release or shortly 
thereafter.”** In general, then, if a member’s condition deteriorates and 
renders him unfit several years after his release, he is not entitled to dis- 
ability benefits.”” 

Some medical conditions may render a person unfit for military service 
but not disable him significantly in civilian life. By the same token, some 
conditions may be somewhat disabling in civilian life but not severe enough 
to render one unfit for military service. A basic principle of the law govern- 
ing disability benefits is that the existence of a disability which is ratable 
under the VASRD does not by itself render a person unfit.2* The VASRD 
does not even refer to fitness for military duty; on the contrary, the purpose 
of the VASRD is strictly to evaluate the degree of incapacitation for civilian 
life caused by various disabilities.” The VASRD, then, is completely irrele- 
vant in determining whether a service member is unfit for military duty.*° 
The DOD Directive and the procedural manuals of each service contain 
definitions of statutory unfitness. For example, the Navy’s DEM states that a 
member is “unfit” when he cannot “perform the duties of his office, grade, 


rank or rating in such a manner as to reasonably fulfill the purpose of his 
employment on active duty.” To determine whether a disability renders one 
unfit, the DEM continues, the Secretary must: 


correlate the nature and degree of functional impairment produced by physical 
disability with the requirements of the duties to which the member may reasonably 
expect to be assigned. . . .™ 





26. Walters v. United States, 358 F.2d 957, 962 (Ct. Cl. 1966); Stone v. United 
States, 160 Ct. Cl. 128 (1963). 

27. Unterberg v. United States, 412 F.2d 1341 (Ct. Cl. 1969). This case also illustrates 
the rule that a veteran is entitled to VA disability benefits for his service con- 
nected disability, without regard to whether he was fit when he left the service. 

. Wales v. United States, 130 F. Supp. 900 (Ct. Cl. 1955); Wesolowski v. United 
States, 174 Ct. Cl. 682 (1966); Williams v. United States, 405 F.2d 890 (Ct. 
Cl. 1969). 

. “The percentage ratings [of the VASRD] represent ... the average impair- 
ment in earning capacity resulting from such diseases and injuries and their 
residual conditions in civil occupations.” VASRD, supra note 10, § 4.1, para. 1. 
See also Statement of J. E. Loggins, H.R. Hearings No. 1, supra note 14 at 1990. 

. There is, however, language in Lawler v. United States, 169 Ct. Cl. 644, 647 
(1965) which suggests that a high percentage rating accorded a disability by the 
VASRD may constitute evidence that the disability renders the member unfit. 

. DEM, supra note 12, § 0229. “[S]pecial hazardous duty, such as duty involving 
flying, etc.” is not to be considered, however. Id. at §0229(b). See also DOD 
Directive, supra note 11, at 3; AR 635-40, § A-2 and AFM 35-4, § A3-2, both 
supra note 12. 
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Thus, for example, a disability which renders unfit a Machinist’s Mate may 
not do the same for a JAG Corps officer performing the duties to which he 
may reasonably expect to be assigned. Since the question of fitness is related 
to reasonable performance of duty, a member who has performed well with 
his disability is probably fit** and is therefore ineligible for any Armed 
Forces disability benefits. 


B. Service Connection 


Section 1201 also requires the Secretary to make a series of findings which 
relate to the service connection of the disability. If a member is found unfit 
for duty, but fails to meet the tests for service connection, the service may 
discharge him for unfitness but award him no disability benefits. Specifi- 
cally, the service connection requirements are as follows: 

1. The disability must have been “incurred while [the member was] 
entitled to receive basic pay.” In this regard, there is a rebuttable presump- 
tion that a service member was “in sound condition” at the time of entry 
into service, except for conditions noted at that time.** It is not necessary 
that a disability originate while the member is in the service. A disability 
which existed prior to entry into the service, but which was aggravated while 
the member was “entitled to receive basic pay,” qualifies the member for 
disability benefits to the extent of the aggravation of the disability.** 

2. The disability must not be “the result of the member’s intentional mis- 
conduct or wilful neglect.” The standards defining this term are the same 
as those governing “line-of-duty/misconduct” investigations. The Army and 
Air Force procedural manuals permit adverse findings in this area only in 
accordance with a formal line-of-duty investigation.** The Navy does not 
consider itself bound for disability evaluation purposes by the results of a 
line-of-duty investigation. The Navy’s procedural manual states only that 
evidence received in a line-of-duty investigation constitutes “material evi- 
dence” in the disability evaluation process.** 

3. The disability must not have been “incurred during a period of un- 
authorized absence,” even if the absence did not materially interfere with 





. Callan v. United States, 450 F.2d 1121 (Ct. Cl. 1971). In addition, enclosure 2 
of the DOD Directive contains a list of “Medical Conditions and Physical Defects 
which Normally Render a Member Physically Unfit for Further Duty.” 

. DOD Directive, supra note 11 at 5; AR 635-40, § 1-8.la(1); AFM 35-4, § 3-30a; 
DEM § 0231(a), all supra note 12; Lipp v. United States, 181 Ct. Cl. 355 (1967). 

. AR 635-40, §4-27c; AFM 35-4, §3-56; DEM §0518(d) (2) (ii), all supra 
note 12. If the member is found to be 100 percent disabled, his disability is rated 
at the full 100 percent, without reduction for pre-existing disability. DOD 
Directive, supra note 11, enclosure (3) at 4. 

. AR 635-40, § 4-28; AFM 35-4, § 3-29, both supra note 12. The standards govern- 
ing line-of-duty determinations are set out in 38 U.S.C. § 105 (1958). 

. DEM, supra note 12, § 0518(e) (2). 
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duty.*? This rule is, of course, more stringent than that of the line-of- 
duty/misconduct determination. It appears that no conviction for unauthor- 
ized absence at court-martial is required for this provision to be invoked, 
since the statute requires only a finding of unauthorized absence by the 
Secretary. 

4. Sections 1201(3) and 1203(4) of title 10, United States Code, con- 
tain an additional set of service connection requirements for disability bene- 
fits.** According to these provisions, to qualify for benefits a member must 
meet one of three tests: (a) the member must have 8 years of active service 
[§ 1201(3) (B) (i)]; (b) the disability must be “the proximate result of 
active duty” [(B) (ii)]; or (c) the disability have been “incurred in line 
of duty in time of war or national emergency” [ (B) (iii) ]. 

The purpose of these provisions was to provide “24-hour-a-day cover- 
age”®® for career servicemen, and workmen’s-compensation-type coverage 
for others. A great deal of time was spent in the committees refining these 
provisions to strike the right balance between recognition of the draftee on 
the one hand and of the career serviceman on the other.*® It is ironic, there- 
fore, that all this discussion has been for naught. On December 16, 1950, 
President Truman proclaimed the existence of a national emergency,*? and 
the military services have interpreted this proclamation as creating a “time 
of . . . national emergency.” Therefore, all disabilities are service-connected 
in this sense, and the carefully drafted provisions discussed herein have been 
unused.*? 

5. Sections 1204-1206 of title 10, United States Code, provide that Re- 
serve members on training duty or on short-term active duty are entitled to 
disability benefits only if the disability results from an injury and is “the 
proximate result of performing active duty or inactive-duty training.”’** The 
term “injury” has been defined rather narrowly, so as to exclude even 





. AFM 35-4, § 3-29a; DEM § 0241, both supra note 12. 

. A member who is sufficiently disabled to qualify for disability retirement, but 
also who does not satisfy any of these tests, may receive disability severance pay 
only. 10 U.S.C. § 1203(4) (C). 

. H.R. Rep. No. 583, supra note 18 at 33. 

. As originally introduced, the bill contained a 15-year active service requirement 
and required the disability to be the “direct proximate result” of active duty. 
The period of active service was reduced to eight years in committee hearings. 
H.R. Hearings No. 1, supra note 14, at 2086-2087. The Senate removed the word 
“direct” from the House bill. S. Rep. No. 733, supra note 14, at 23-24. 

. Proclamation 2914, 15 Fed. Reg. 9029; 3 C.F.R. 1949-1953 Comp. Ed. 99. 

. As a practical matter, of course, the service member whose disability resulted 
directly from performance of duty, particularly combat, may receive an extra 
measure of sympathy when his case is reviewed. 

. The actual period of active duty is irrelevant. This special rule applies to all 
reservists on training duty or who have “been called or ordered to active duty” 
for a period of 30 days or less. 
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traumatic illnesses resulting from the performance of duty or illnesses re- 
sulting from trauma.** 


C. Disability Percentage Rating 


If the Secretary has found a service member unfit and has found the 
disability service connected, as defined by the statute, the member is entitled 
to disability benefits. In order to determine the type and magnitude of the 
individual’s benefits, the Secretary must also reach a finding with respect to 
disability percentage rating under the VASRD. At this stage, again, it is 
important to remember that the disability rating under the VASRD is 
entirely separate from the finding of “unfit.” The former refers to civilian 
handicap, and the latter, only to performance of military duty. Two corol- 
laries follow from this principle: (1) Once a member is found unfit, the 
Secretary must evaluate all the member’s service-connected disabilities, even 
those which do not contribute to his unfitness.*® (2) It is possible for a 
member to be unfit, with a disability ratable at “zero-percent,” if under the 
VASRD such a disability is not considered a significant impediment in 
civilian life.*¢ 

While a complete review of rating practices under the VASRD is beyond 
the scope of this article, the basic principle of rating is the “whole-man 
rule.”*? That is, where a member has more than one disability, the disability 
ratings are not added but are combined,** so that the first disability receives 
full consideration and the others less than full consideration. For example, a 
service member is found unfit due to a severely impaired knee, ratable under 
VASRD Code 5257 at 30-percent. He also has a vision problem, ratable 
under VASRD Code 6077 at 20-percent, and a hearing problem, ratable 
under VASRD Code 6295 at 10-percent. If added, of course, the disabilities 
would result in a 60-percent rating. Instead, the disabilities are combined as 
follows: The first disability is accounted for in full. Thus, the knee impair- 
ment is fully ratable at 30-percent. But in the contemplation of the VASRD, 
once the knee impairment is accounted for, the member is only 70-percent 
of a whole man. Therefore, the vision problem is rated at 14-percent (20- 
percent disability times 70-percent of a whole man). This computation leaves 
only 56-percent of a man. The hearing problem, accordingly, results in only 
5.6-percent additional disability (10-percent disability times 56-percent of 
a whole man). Thus, the member’s total disability combines to 49.6-percent, 
which rounds to 50-percent. 





. Gwinn v. United States, 133 Ct. Cl. 749 (1956); Thompson v. United States, 195 
Ct. Cl. 468 (1971). 

. Rieth v. United States, 462 F.2d 530 (Ct. Cl. 1972). 

. DOD Directive, supra note 11, enclosure (3) at 3. 

. Rieth v. United States, supra note 45. 

. DOD Directive, supra note 11, enclosure (3) at 5. 
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V. BENEFITS FOR DISABILITY 


Thus far our discussion has concerned the findings which the Secretary 
must make in order to award disability benefits. Now we turn to what is at 
stake ‘in these findings or, in other words, the specific benefits which the law 
makes available to the disabled service member. 


A. Active Duty 


We have already indicated that the first prerequisite to disability benefits 
is a finding of “unfit” by the Secretary. It is important to remember, how- 
ever, that the finding of “unfit,” with its attendant benefits, is not in the 
interest of every service member. There is one important benefit which re- 
sults from a finding of “fit,” namely, authorization to remain on active duty.*° 
A member on active duty, of course, earns full pay and allowances and 
retains the ability to earn retirement for longevity. As we shall see, one who 
is unfit but only slightly disabled has the right only to lump-sum severance 
pay. Therefore, the ability to remain on active duty can be of tremendous 
financial significance, especially to the service member who is approaching, 
but has not attained twenty years’ active service with its vested retirement 
right.*° There is no provision under present law to provide actuarially re- 
duced retirement pay for the member who is separated from the service for 
disability after almost, but not quite, twenty years’ active service. 

In response to questioning in House Subcommittee hearings on the 1949 
Act, John L. Hoen, Executive Secretary of the Hook Commission, admitted 
that inequity could result from the availability of disability separation for 
service members with nearly twenty years’ active service. His only response 
was “. . . I can’t think, administratively, that the services will be that 
harsh.”** The DOD Directive does, indeed, mitigate the harshness by pro- 
viding that some members, “particularly with over 18 years’ active military 
service,” may remain on active duty even after being found unfit.*? 





. On the other side, of course, for any service members the most important dis- 
ability benefit the Armed Forces can offer is release from active duty. 

. 10 U.S.C. § 1331 (a). 

. H.R. Hearings No. 1, supra note 14. 

. DOD Directive, supra note 11, at 11. The new nondisability retirement system 
proposed by DOD would, if enacted, soften the blow to the involuntary separatee 
with substantial time in service. Under the proposed system, the involuntary 
separatee with more than five years’ active service is entitled to (1) a readjust- 
ment payment, equal to five percent of his highest annual base pay, times the 
number of years of his active service, and (2) an equity payment, which the 
separatee may accept in either of these forms: (a) an additional lump sum pay- 
ment equal to five percent of his highest annual base pay, times the number of 
years of his active service, or (b) a deferred annuity, payable beginning at age 
60, in the amount of 2.5 percent of monthly base pay times his years of active 
service. Report to the Secretary of Defense by the DOD Retirement Study 
Group, May 31, 1972, at 25. 
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B. Separation and Retirement 


For all other service members who are found unfit, three dispositions are 
possible: (1) separation from the service, (2) permanent disability retire- 
ment, and (3) temporary disability retirement. For members with less than 
twenty years’ active service, the degree of disability is the most important 
determinant of the type of disposition and nature of benefits. 


1. Disability Separation 


The only benefit which accrues to one who is separated from the service 
for disability is severance pay.°* The idea of severance pay is to compensate 
a service member for a relatively insignificant disability. Of course, the 
disability must render the service member unfit, and it must be service 
connected, as described above. If his disability meets these prerequisites, the 
member will be separated from the service with severance pay, if (1) the 
member has less than twenty years’ active service and (2) the disability is 
ratable under the VASRD at less than 30-percent.** Severance pay is com- 
puted as follows: 


Monthly base pay times years of active duty times 2. 


However, the maximum severance pay is twenty-four months’ base pay.*° 


2. Disability Retirement 


If the member has more than twenty years’ service, or if his disability is 
rated at 30-percent or higher, he is entitled to either temporary or permanent 
disability retirement.**® If the Secretary finds that the member’s disability 
“is permanent,” he must award the member permanent disability retirement; 
if the Secretary finds that the disability “may be permanent,” he must award 
the member temporary disability retirement.°’ Both permanent and tem- 
porary disability retirement give the service member, in addition to his re- 
tirement pay, all the rights of a retired serviceman—medical care, commis- 
sary, and exchange privileges, for example. 

Permanent disability retirement pay is computed by multiplying the base 
pay to which the service member is entitled by the larger of the following 
percentages: (1) the member’s disability rating under the VASRD or 
(2) 2 14-percent times years of active service. The maximum percentage of 
base pay which a member may receive as retirement pay is, as with longevity 
retirement, 75-percent.*® 





. 10 U.S.C. §§ 1203 and 1206. 

The VASRD rates disability percentages only in increments of 10 percent. 38 
U.S.C. § 355. 

. 10 U.S.C. § 1212. 

10 U.S.C. §§ 1201 and 1204. 

- 10 U.S.C. §§ 1202 and 1205. 

- 10 U.S.C. § 1401. 


SARK FB 
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The temporary disability retiree is entitled to the same two options, plus 
a third: He may elect, in lieu of retired pay based on years of service or 
disability percentage rating, retirement pay in the amount of 50-percent of 
his base pay.®® Thus, for example, A has 9 years’ active service and is retired 
with a 30-percent disability. If the Secretary finds that A’s disability “is 
permanent,” A would be entitled to retirement pay based on his disability 
rating (30-percent) or based on years of service (9 years times 21/- 
percent = 2214-percent). The choice is clear. If the Secretary finds that A’s 
disability “may be permanent,” A would be entitled to the 50-percent mini- 
mum retirement pay. 

Thus, for everyone except those with more than 20 years of service or 
with a disability rating higher than 50-percent, temporary disability retire- 
ment benefits are larger in amount than permanent disability retirement 
benefits. As its name suggests, however, temporary disability retirement is 
a form of probation. Each service member who is placed on the temporary 
disability retired list must report, on orders, for a physical examination 
every 18 months “to determine whether there has been a change in the 
disability for which he was temporarily retired.”* As a result of each 
periodic physical examination, the Secretary may change his original find- 
ings and, thus, the member’s status.*' The statute allows a member to spend 
a maximum of five years on the temporary disability retired list.°? By the 
end of the five-year period, the Secretary must either find the member fit 
for duty, separate him from the service with severance pay, or award per- 
manent disability retirement. 

One purpose of the temporary disability retired list is to allow service 
members an extended period in which to recover from their disabilities, in 
order to be returned to duty.®* In practice, however, the system has not 





59. The original bill did not include this 50-percent minimum for temporary dis- 
ability retirement pay. A minimum was first suggested in House Hearings No. 1, 
supra note 14, at 2145, by a spokesman of the Marine Corps Reserve Association. 
He suggested a 75-percent minimum, as under then-existing law. The 50-percent 
minimum, which was finally adopted, was introduced by Senate Committee 
amendment. S. Rep. No. 733, supra note 14, at 24. 

. 10 U.S.C. § 1210(a). 

. The rules governing the initial findings also govern the periodic physical exam- 
inations. That is, if the Secretary finds that the member’s disability rating is less 
than 30-percent, the member will be separated from the service. If the 
Secretary finds that the disability “is permanent” and is 30-percent or more, the 
member will be permanently retired. 

. 10 U.S.C. §1210(b). 

. Several statements of witnesses in the Congressional Committee Hearings indicate 
that the possibility of return to duty is one reason for placing a member on the 
temporary disability retired list. See, e.g., Statement of CDR D. L. Martineau, 
USN, H.R. Hearings No. 1, supra note 14, at 1915, 2081-2082. At the same time, 
it was recognized that few such individuals would ever actually return to active 
duty. Statement of VADM W. M. Fechteler, USN, id., at 1917. The House Armed 
Services Committee accepted the idea that some members would return to active 
duty after a period of time in temporary disability retirement. H.R. Rep. 583, 
supra note 18, at 17. 
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worked out in this manner. There appear to be three reasons for the failure 
of a significant number of members on the temporary disability retired list 
to return to active duty: (1) The only persons awarded temporary disability 
retirement are those with disabilities rated at 30-percent or greater, or those 
already eligible for longevity retirement. It is unlikely that such persons 
would ever become “fit for duty” again. If the purpose of temporary 
disability retirement is to preserve the option of return to duty, it is some- 
what incongruous that those most likely to recover—those with less than 
30-percent disability—are excluded. Such persons are separated from the 
service with severance pay, as described above. (2) Members on the tem- 
porary disability retired list who are found fit for duty may be recalled to 
active duty only with their consent.® (3) In spite of the statements made in 
Congressional Committee hearings and reports and the apparently manda- 
tory language of the statute,®* the services have taken the position that they 
are required to restore to active duty members who have been found fit 
after a period of time on the temporary disability retired list only if they are 
otherwise eligible for retention on active duty. 

It is not surprising, then, that few such persons return to active duty. 
In practice, the purpose of the temporary disability retired list is the finan- 
cial protection of the service and of the disabled service member. It allows 
the service to retire members for disability and later separate with severance 
pay those whose conditions improve. As to the service member, the protec- 
tion can work in two ways: (1) It can give a service member time between 
his release from active duty and his final separation from the service, while 
receiving a generous stipend, to find employment and otherwise reorder his 
life. (2) If a member’s condition is likely to deteriorate, he can have his 
disability assessed and his retirement rights determined at a higher level 
five years after he actually leaves active-duty service. 


C. Veterans Administration Benefits—Overlap with Armed Forces Benefits 


The amount of disability benefits provided by the military departments 
depends directly upon the member’s base pay at the time of his separation 
or retirement. The Veterans Administration governs a parallel system of 
disability benefits, under which the payments are fixed sums based on degree 





64. In calendar year 1972, of all members on the Navy temporary disability retired 
list who were subjected to re-examination, fewer than three percent were found 
fit for duty. Stat. Rep. at ONDE, supra note 9, enclosure (4). 

65. 10 U.S.C. § 1211. 

66. Supra note 63. Section 1211 provides that persons on the temporary disability 
retired list who are found fit “shall . . . be recalled to active duty. . . .” 
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of disability. Base pay is irrelevant.*’ A service member may not receive 
both Armed Forces retirement pay and VA compensation, but he may elect 
the benefit more favorable to him. Disability retirement pay from the 
Armed Forces and VA compensation, then, are in a sense components of a 
single program. The service member receives compensation for his disability 
based on pay, but the VA provides minimum compensation for those whose 
base pay is on the lower end of the pay spectrum. 

The total system provides income protection for those with higher incomes, 
and a minimum.-level stipend for those with low incomes. 

One difficulty with this analysis is that the armed services and the VA 
both make independent findings on disability rating. Substantial discrepan- 
cies often exist between ratings assigned by the services and ratings assigned 
by the VA. Neither system is bound by the other.® In addition, there is a 
more basic difference. The VA can always adjust its disability percentage 
up or down when the member’s condition changes. The services, as already 
indicated, must make a final disposition within five years. 

There are two difficulties with this dual system of disability benefits. 
First is the inefficiency of two separate ratings systems for each service 
member. Both the services and the VA use the standards set out in the 
VASRD for their ratings. The sole significant difference is that the service, 
unlike the VA, must also consider the question of fitness for duty. In any 
event, we have two separate bodies constituted to answer identical questions. 

The second difficulty relates to the basic purposes of the Career Com- 


pensation Act. As already indicated, this purpose was to correlate the type 
and size of benefits with degree of disability. At present, the VA system does 
exactly that. VA benefits depend almost entirely upon current degree of 





67. The basic monthly compensation for wartime-incurred disability at present is 
as follows: 


10 percent $ 32 60 percent $211 
20 59 70 
30 89 80 
40 122 90 
50 171 100 


38 U.S.C. § 314. Special pensions are provided for specified disabilities, and in 
addition to the regular pensions, supplements are provided for veterans with 
dependents. 38 U.S.C. § 315. Peacetime compensation is computed as 80-percent 
of wartime compensation. 38 U.S.C. §§ 334-335. 

. 38 U.S.C. §§ 3104-3106. Members who are separated from the service with 
severance pay are also entitled to VA compensation, but they receive the com- 
pensation only after they have “worked off’ the severance pay in creditable VA 
compensation. 10 U.S.C. § 1212(c) ; 38 U.S.C. § 361. 

. The Court of Claims has held that VA findings are “entitled to some con- 
sideration and weight” in the court’s decision to uphold or overrule the service’s 
findings. Dayley v. United States, 180 Ct. Cl. 1136 (1967). But the VA rating 
is not binding on the service. Unterberg v. United States, supra note 27; Williams 
v. United States, supra note 28. VA decisions are not reviewable by the courts. 38 
U.S.C. § 211. ; 
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disability. The service benefits are somewhat less successful in fulfilling this 
purpose in that they depend upon degree of disability at the time of release 
from active duty, or at most five years later. It is difficult to understand the 
purpose of having the size of benefits depend upon physical condition as it 
existed several years in the past. Even administrative efficiency cannot justify 
their practice, since the VA continues to monitor degree of disability through 
its rating system. Both these difficulties could be solved, with a slight re- 
alignment of responsibilities between the services and the VA. The proposed 
relationship would work like this: If a service Secretary finds a service mem- 
ber unfit, he may rate the member’s disability and separate the member 
from the service or retire him, as is appropriate. No separate evaluation by 
the VA would take place for some fixed time period, perhaps two years. 
During this period, the member would be entitled to receive all benefits, both 
military and VA, in accordance with the disability percentage found by 
the Secretary. If separated, the member would receive severance pay and 
would have VA compensation credited against the severance pay for that 
time period. If permanently retired, the member would receive the larger 
of his retirement pay or VA compensation for his disability percentage 
rating. Once the fixed time period expired, the VA would take exclusive 
jurisdiction. It would be empowered to readjust disability percentage ratings. 
With regard to members separated from the service, the readjustment would 
affect only VA compensation. With regard to members permanently retired, 
the readjusted percentage would determine both retirement pay and VA 
compensation. 

The temporary disability retired list should be continued as a way for the 
services to separate, rather than permanently retire, members whose dis- 
abilities improve within a short period of time. While the member remained 
on the temporary disability retired list, the service should retain jurisdiction 
over his disability percentage rating. The rating determined by the service 
should govern both retirement pay and VA compensation, and the member 
should receive the higher of the two. 

If the proposed system were enacted, the overlapping of functions between 
the services and the VA would disappear. But the services and the VA would 
each remain in control of the matters which concern them. The services could 
still decide whom to retire and whom to separate. The VA would still deter- 
mine the size of veterans’ benefits. The main substantive change would be 
that disability benefits would be determined by the current, rather than the 
past, disabling effect of service-connected injury and illness. 


D. Income-Tax Benefits 


The benefits allowed disabled servicemen, then, are disability severance 
pay, disability retirement pay, and VA disability compensation. As a gen- 
eral rule, all these benefits are excluded from income for Federal tax 
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purposes.’° Thus, for a service member who is separated from the service for 
disability or who retires for disability before he would be entitled to retire 
for longevity, the income tax situation is simple: he may exclude from gross 
income all benefits he receives from his service and from the VA. 

We have already indicated that a service member who is found “unfit” 
after serving long enough to be entitled to longevity retirement cannot be 
separated from the service. He is retired for disability, either permanently 
or temporarily, depending upon whether his disability “is” permanent, or 
“may be” permanent. He is entitled to retirement pay based on the most 
advantageous of the following formulas: (1) Base pay, times years of service, 
times 24% percent; (2) base pay, times disability percentage; and (3) if on 
the temporary disability retired list, 50 percent of base pay.’ Except in the 
case of the severely disabled, then, the fact of disability does not increase 
retirement benefits. 

The importance of disability retirement for those already entitled to 
longevity retirement is in the income tax area. Section 1403 of title 10, 
United States Code, provides that the excess of retirement pay based on 
years of service over retirement pay based on disability percentage is not 
exempt from income tax under § 104(a) (4) of the Internal Revenue Code 
(26 U.S.C.). Based on this provision, the Internal Revenue Service has held 
that the amount of retirement pay computed under the disability percentage 
formula is excluded from income subject to tax.’* At times, service members 
who qualify for longevity retirement are found unfit because of disabilities 
which “may be permanent,” and they are therefore placed on the temporary 
disability retired list. The question which arises in this circumstance is 
whether the member may exclude only the amount based on percentage of 
disability, or whether he may exclude the full 50-percent pay to which all 
persons on the temporary disability retired list are entitled. The IRS has 
answered this question explicitly, again under the language of section 1403. 
One may exclude from income only the amount based on disability 
percentage.”* 

An example will clarify these rules. A is a Navy Captain about to retire 
after 30 years’ service at 75-percent retirement pay. He is found unfit by the 
Secretary of the Navy, with a disability which “is permanent” and ratable 
at 20 percent. A is entitled to his 75-percent retirement pay and, because 





70. VA benefits, 38 U.S.C. §3101(a). Severance and retirement pay, IRC, § 104 

(a) (4). See also 1 CCH 1973, Standard Federal Tax Reporter, para. 1020.09. For 

a general discussion, see Rolfson, “Income Taxes Following Separation or Retire- 
ment from Active Duty.” Nov.-Dec. 1964 JAG J. 35. 

. Again, maximum retirement pay under all circumstances is 75 percent of base 


. LT. 4017, 1950-2 Cum. Bull. 12 dealt with §402(h) of the Career Compensation 
Act, predecessor of 10 U.S.C. §1403 (1956) and with §22(b)(5) of the 
Internal Revenue Code of 1939, predecessor of § 104(a) (4) of the 1954 Code. 
See also Treas. Reg. § 1.104-1(e) (1) (1972). 

73. Revenue Ruling 55-88, 1955-1 Cum. Bull. 241, 244-245. 
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of his disability, an amount equal to 20 percent of his active-duty base pay 
is excluded from income for tax purposes.’* This exclusion remains in effect 
for the rest of A’s life, as long as the disability retirement status continues. 
If the Secretary had found that A’s disability “may be permanent” and 
placed A on the temporary disability retired list, 4 would still exclude the 
amount equal to 20 percent of his active-duty base pay from income subject 
to tax. The 50-percent-minimum pay for temporary disability retirement is 
irrelevant for tax purposes. 

The sick pay exclusion of § 105(d), Internal Revenue Code, provides 
another substantial income tax benefit for service members who are eligible 
for longevity retirement and are found unfit. Generally, § 105(d) provides 
that an employee may exclude up to $100 per week of “amounts [which] 
constitute wages or payments in lieu of wages for a period during which the 
employee is absent from work on account of personal injuries or sickness.” 
The IRS has held that Atmed Forces disability retirement pay qualifies for 
this sick pay exclusion where the recipient has not reached the normal retire- 
ment age.’® Therefore, the member who cannot exclude all his retirement pay 
under § 104(a) (4), IRC, may apply the sick pay exclusion to the excess of 
his longevity retirement pay over the amount of retirement pay based on 
disability percentage.’® Thus, in our previous example, A could exclude from 
income, under § 104(a) (4), 20 percent (his disability percentage) of his 
active-duty base pay out of his 75-percent retirement pay. Under § 105(d), 
he may exclude from income an additional $100 per week of the remaining 
55 percent. Even if A’s disability were rated at “zero-percent,” so long as 
he was found “unfit” by the Secretary, he would be entitled to exclude $100 
per week from his income for tax purposes. 

Unlike the exclusion for disability compensation under § 104(a) (4), IRC, 
the sick pay exclusion under § 105(d), IRC, does not last a lifetime. Under 
the Internal Revenue Code, to be subject to the sick pay exclusion, payments 
must “constitute wages or payments in lieu of wages.” The IRS has inter- 
preted this requirement as meaning that the sick pay exclusion “applies only 
to amounts attributable to periods during which the employee would be at 
work were it not for a personal injury or sickness.”*’ As a result, one may 
not claim the sick pay exclusion once one has attained retirement age, since 
one who has attained retirement age cannot be said to be absent from work 
“for a personal injury or sickness.” The definition of the term “retirement 





74. A waiver by A of part of his retirement pay to allow him to receive VA com- 
pensation will not generally increase the exclusion. He is deemed to waive the 
disability portion of his retirement pay first. Jd. For the effect of the Dual Com- 
pensation Act, see Rev. Rul. 55-155, 1955-1 Cum. Bull. 245; Treas. Reg. 
§ 1.122-1(d), Example (4) (1972). 

. Rev. Rul. 58-43 1958-1 Cum. Bull. 45. i 

. Treas. Reg. § 1.105-4(a) (3) (i) (a) (1972). 

. Id. See also, Rev. Rul. 58-599, 1958-2 Cum. Bull. 45, where the IRS held that a 
service member retired for disability but employed by the United States Govern- 
ment is not entitled to the “sick pay exclusion.” 
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age” is not entirely clear as a matter of general law,’* but as far as the 
military services are concerned, the IRS has fixed retirement ages by 
Ruling.”® Particularly in the case of male commissioned officers, this Ruling 
by allowing 40 years’ service, is generous. In general, only flag and general 
officers may remain on active duty after completing 30 years’ commissioned 
service.*° The result is that officers who are required by law to retire after 
30 years’ service, if they obtain a finding of “unfit”, gain an exemption 
from income tax on more than $50,000 of retirement pay over a ten-year 
period. 

As a result of the disability compensation exclusion of § 104(a) (4), IRC, 
and the sick pay exclusion of § 105(d), IRC, many service members, par- 
ticularly officers, who obtain a finding of “unfit” at the time of regular 
retirement thereby receive a true tax bonanza. Such was not the intent of 
the Hook Commission when it drafted the Career Compensation Act of 1949. 
Section 410 of the Commission’s draft bill provided, inter alia, that, if a 
service member was retired for disability at a time when he was eligible for 
longevity retirement, “his retirement pay shall be included in his gross in- 
come for Federal taxation purposes.”** In House Subcommittee hearings, a 
spokesman for the Commission stated the view that “the tax provision would 
prevent the rush to get a physical retirement just before a normal retire- 
ment.’’®? Without comment in the record, however, the Subcommittee excised 


§ 410 and substituted a new § 402(f) .8* This section became law and is now 
embodied in § 1403, as described, supra. As already noted, within the past 


two years, it has come to public attention that a substantial number of high- 
ranking officers receive disability retirements,** and therefore also receive 
these income tax benefits. As a result, the Secretary of Defense issued his 





78. See e.g., Brooks v. United States, 473 F.2d 829 (6th Cir. 1973); Jovick v. United 
States, CCH 1973 Standard Fed. Tax Rep., U.S. Tax Cas. (73-2, at 81,602, para. 
9507) (Ct. Cl. 1973) ; T.I.R. 1283, April 9, 1974. 

79. Rev. Rul. 59-26, 1959-1 Cum. Bull. 29 [hereinafter cited as Rev. Rul. 59-26]. 
Some of the retirement ages set out are: 

Enlisted: 30 years service, regardless of age. 
Commissioned Officers, Male: 40 years service, or age 60 (Army and Air 
Force) or age 62 (Navy, including Marine Corps), whichever occurs first. 
Warrant Officers: 30 years service, or age 62 with 20 years service, which- 
ever is earlier. 
The Ruling actually states an age limit of 55 for female warrant officers. How- 
ever, the Ruling does not reflect P.L. No. 90-130, 81 Stat. 374 (1967), which 
changed the retirement age for female warrant officers and certain female com- 
missioned officers. 

. Air Force, 10 U.S.C. §§ 8916, 8918-8921 (1956); Army, 10 U.S.C. §§ 3911, 3913, 
3916, and 3918-3921 (1956); Navy and Marine Corps, 10 U.S.C. §§ 6376-6380 
(1956) . 

. Supra note 23. 

. Statement of John L. Hoen, H.R. Hearings No. 1, supra note 14, at 1927. 

. This subsection was passed as § 402(h) of the Act. 

. Supra note 4. 
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Memorandum,* pending amendment to the DOD Directive, entitled Guide- 
lines for Physical Disability Separation. To prevent abuse of the physical 
disability retirement system, the Memorandum creates a presumption: 


When a member is being processed for separation for reasons other than physical 
disability, his continued performance of duty until he is scheduled for separation 
for other purposes creates a presumption that the member is fit for duty. 


The member can overcome this presumption only by establishing either 
(1) that he was in fact unfit for his office, “even though he was improperly 
retained in that office,” or (2) that he has suffered a recent “acute, grave 
illness or injury or other deterioration” which now renders him unfit. 

The Memorandum, then, significantly increases the burden of proof for the 
longevity retiree who seeks disability retirement status. Until the Memo- 
randum, many such retirees argued as follows: 


I am able to perform my present, stress-free duties. However, if I remain on active 
duty, it is likely that I would be assigned far more demanding duties (e.g., sea 
duty). Such duties I could not perform.” 


This argument often prevailed, since under the applicable DOD Directive 
pending longevity retirement was not a relevant factor in determining 
whether the member was fit.*’ The presumption created by the Memorandum, 
however, ties the question of fitness closely to the current duties of the 
retiree, not duties to which he might be assigned in the future, hypothetically, 
were he to remain on active duty. 

The DOD Memorandum is strong medicine, probably as strong as DOD 
could impose administratively. For a time, at least, the Memorandum should 
minimize excessive use of disability retirement by the military services. But 
it leaves unanswered a more basic question: Is income tax relief in its 
present form, or in any form, an appropriate method of compensating dis- 
abled servicemen? I submit that the answer is no. Because of the graduated 
income tax schedules, exclusion of disability retirement pay from taxable 
income benefits the wealthy more than the poor. Generally, it would appear 
fairer to raise the benefits and subject them to income taxation. Of course, 
this objection goes not just to the exclusion of Armed Forces disability 
retirement pay, but to the whole idea of excluding any benefits for illness 
under §§ 104—106, IRC.®* 

In order to correct the problem, it is not necessary to subject all disability 
retirement pay to income tax. It is unlikely that many of those with signifi- 
cant disabilities have a great deal of income in any event. But retired service 





. Supra note 6. AFM 35-4, supra note 12, §§ 3-26 and 3-40, has been amended, by 
message, to incorporate the terms of the Memorandum. 

.. The author spent eight months as legal counsel at a Navy Physical Evaluation 
Board. He has made the gist of this argument on many occasions, 

. DOD Directive, supra note 11, at 4. 

. It also goes to most personal deductions, to the personal exemption, and to the 
exclusion of social security benefits from income taxation. 
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members often receive substantial income from employment, in addition to 
retirement pay, and they may therefore be in high income tax brackets. 
Therefore, the income tax benefits of disability retirement constitute a large 
subsidy®® for persons who may not be incapacitated, and such benefits should 
be severely restricted. Congress should amend §§ 1401-1403 to provide that 
a service member eligible for longevity retirement who is found unfit must 
elect either longevity retirement, with fully-taxable retirement pay in an 
amount of base pay, times years of service, times 214 percent,®° or disability 
retirement, with tax-free retirement pay in the amount of base pay, times 
disability percentage. Under such a rule the severely disabled would still be 
entitled to tax-free benefits, and others would receive their ordinary, fully- 
taxable retirement pay. 

The sick pay exclusion as applied to disability retirees from the Armed 
Forces presents its own additional problems. This exclusion benefits only 
disability retirees who are eligible for longevity retirement. Moreover, it 
benefits only those with relatively minor disabilities, since it applies only 
against the excess of longevity retirement pay over retirement pay based on 
a disability percentage rating. In addition, a finding of “unfit” alone suffices 
to qualify for the exclusion. That is, the sick pay exclusion is a benefit un- 
related to degree of disability;* as such, it is contrary to the policy of the 





89. Income subject to the exclusions of IRC §§ 104(a) (4) and 105(d) is not even a 
tax preference item for purposes of the minimum tax. IRC §§ 56-58 (1954). 

90. Under the DOD proposals to change the nondisability military retirement sys- 
tem, longevity retirement pay would be calculated as follows: Base pay, times 
2% percent, times years of active service for the first 24 years’ active service. For 
the twenty-fifth through the thirtieth years, the multiplier is 3 percent. For 
members retiring with less than 30 years’ service, the percentage multiplier is to 
be reduced by 15 percent, until the time when the retiree would have attained 
30 years’ active service, if he had remaind on active duty, i.e., his 30th service 
anniversary. Retirement Study Group Report, supra note 47, at 22. Following 
the 30th service anniversary, the retiree would receive the full percentage earned 
without the 15-percent reduction. Thus, for example, an individual retiring after 
27 years’ active service would receive retirement pay at the following percentage 
of base pay: 


First 24 years, times 24% percent 
Years 25 through 27, times 3 percent 


Less: 15 percent reduction 

Retirement pay rate prior to time when 

retiree would have attained 30 years’ 

active service. (EARLY RETIREMENT 

ANNUITY) : 

Retirement pay rate after date when retiree 

would have attained 30 years’ active service. 

(INCREASED ANNUITY) 69 percent 


91. In a sense, it is a benefit which accrues in an amount inversely proportional 
to degree of disability. 
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Career Compensation Act.°? The amendment to §§ 1401-1403 proposed 
above ought to eliminate the sick pay exclusion from the Armed Forces 
disability retirement pay area. Under that amendment, all pay would be 
either longevity retirement pay and fully taxable or disability retirement 
pay and fuily excluded from tax, without regard to the sick pay exclusion. 
Short of such Congressional action, however, the IRS has available an ad- 
ministrative weapon to limit the potential for unfairness. The reader will 
remember that the sick pay exclusion ceases to apply once one has attained 
retirement age. By administrative ruling, the IRS has the authority to lower 
the “retirement age” for sick pay exclusion purposes of male commissioned 
officers from 40 years of service or age 62° to the length of service and age 
requirements actually imposed by the Armed Forces.** To avoid undue com- 
plexity, a retirement date of 40 years’ service for flag and general officers and 
30 years’ service for others could be imposed. Such a ruling would not 
defeat the legitimate tax relief purpose of the sick pay exclusion. It would 
simply prevent those who have in reality attained retirement age from taking 
advantage of a provision designed to relieve those whose working lives are 
interrupted by illness or injury. 


VI. PROCEDURE 


Under the statute, the Secretary of each military department is required 
to make all the relevant findings which govern disability benefits.** The 
statute does not provide any fixed procedure for the Secretary to make these 


findings. It contains only a few procedural rules as basic rights of the service 
member. The most important of these rights appears in 10 U.S.C. § 1214: 


No member of the armed forces may be retired or separated for physical disability 
without a full and fair hearing if he demands it. 


The only other procedural rights appear in 10 U.S.C. §§ 1218 and 1219. 
Section 1218(a) provides that the member’s certificate of discharge and 
final pay must be delivered to him at the time of discharge. Section 1218(b) 
provides that the right to file a claim for VA compensation must be explained 
before a service member can be retired or separated for physical disability. 
Section 1219 provides that no one may require a service member to sign a 
statement “relating to the origin, incurrence, or aggravation of any disease 
or injury he may have.” Other than prescribing these basic rights, Congress 
has left the procedure for determining disability matters to each Secretary 
to prescribe by regulation.” 

As indicated earlier, each service has issued procedural regulations in 
the form of a manual.*’ These procedures are nearly identical. Each involves, 





92. Supra text accompanying note 15. 
93. Rev. Rul. 59-26, supra note 79. 

94. Supra note 30. 

95. 10 U.S.C. §§ 1201-1206, 1210, 1216. 
96. 10 U.S.C. § 1216(a). 

97. Supra note 12. 
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basically, referral of a case to a military administrative agency®* by a board 
of physicians (medical board). Each agency itself includes a body to make 
findings on fitness, service connection, and disability rating (informal Physi- 
cal Evaluation Board) ; a body to conduct formal hearings when demanded 
(formal Physical Evaluation Board) ; a body to review all decisions (Physi- 
cal Review Council); an appellate body (Physical Disability Appeal (or 
Review) Board); and a form of Secretarial action. Each agency also has 
provisions for counseling of members whose cases are under consideration.” 

The statute provides that one may not be retired or separated for disability 
without a hearing. It does not provide that any service member who desires 
disability retirement or separation must have a hearing. Service members 
do not have the right to demand either a medical board or a Physical Evalua- 
tion Board. Essentially, any commanding officer may convene a medical 
board on any individual attached to his command,’” but in practice, the 
convening authority is usually the commanding officer of the hospital where 
the board is to take place. The medical board, which normally consists of 
three physicians,’ is required “to report upon the state of health”*° of the 
service member concerned. Among other possibilities, the medical board may 
recommend referral of the member to a Physical Evaluation Board.’® In 
most cases, the member concerned has the right to examine the report and 
recommendations of the board and to submit a rebuttal.** The ultimate 
authority to refer a member to a Physical Evaluation Board is vested in each 
military department Secretary. Even though a medical board recommends 
referral to a Physical Evaluation Board, the member still has no right to 
such referral. 





98. The agencies are the U.S. Army Physical Disability Agency, the Office of Naval 
Disability Evaluation, and the Retirements Division, U.S. Air Force Military 
Personnel Center. 

99. The Army and Air Force refer to these counselors as Physical Evaluation Board 
Liaison Officers (PEBLO); the Navy refers to them as disability Evaluation 
System Counselors (DESC) . 

100. AR 635-40, § 3-29; AFM 35-4, § 2-4a; DEM § 0301 (a), all supra note 12. 

101. AFM 35-4, § 2-15; DEM § 0302, both supra note 12. 

102. DEM, supra note 12, § 0303(a). 

. Other possible recommendations, for example, are: return to full or limited duty 
or continued hospitalization. 

104. AFM 35-4, § 2-19; DEM § 0304(1), (3), both supra note 12. 

105. The U.S. Supreme Court, in a rare decision regarding military disability bene- 
fits, has characterized the medical board as “simply an executive instrumentality 
which the Secretary may use to obtain an expert opinion. . . .” The Court held 
that medical board recommendations “must always come to the Secretary for his 
approval,” Denby v. Berry, 263 U.S, 29, 38 (1923). See also Constantine v. United 
States, 130 F. Supp. 630 (Ct. Cl. 1955); Wales v. United States, supra note 28. 
In this area secretarial authority is exercised in the Navy by the Chief of Naval 
Personnel and in the Marine Corps by the Commandant. DEM § 0307(c), supra 
note 12. In the Army and Air Force, the authority is exercised by the Command- 
ing Officer of the hospital where the medical board took place. AR 635-40, § 3-9,; 
AFM 35-4, § 2-20, both supra note 12. 
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If the case is referred to a Physical Evaluation Board, the first considera- 
tion will be by a so-called “informal board.”*” This board holds no hearing. 
It examines the member’s medical board, health record, and any other rele- 
vant records, and reaches findings as to the member’s fitness. If the board 
finds the member unfit, it goes on to reach findings as to service connection 
of the disability and disability percentage rating. The board informs the 
member of these findings via the Physical Evaluation Board Liaison Officer, 
or (in the Navy) the Disability Evaluation System Counselor, and the 
member may either concur in the findings of the informal board or may 
demand a formal hearing. 

If the member concurs in the informal board findings, his case is sent 
to the Physical Review Council for consideration without formal hearing 
or assistance of legal counsel. If the member demands a formal hearing, his 
case is sent to the formal Physical Evaluation Board nearest his command. 
At this hearing the member is entitled to a full range of rights in the pro- 
tection of his interests. He has, for example, the right to appointed military 
counsel, military counsel of his choice if reasonably available, or civilian 
counsel at his own expense. He also has the right to challenge board mem- 
bers, to introduce evidence, to cross-examine witnesses, and to receive a copy 
of the transcript of the hearing.’®’ If the member does not concur with the 
findings of the formal board, he may submit written rebuttal to the Physical 
Review Council.’ 

In all three services, the formal board members sit on the board as full- 
time duty. The obvious advantage of this practice is that even nonmedical 
members gain expertise over time, particularly as to the issue of fitness for 
duty and in the details of the VASRD.’*® Since only about 10 percent of 
members demand formal hearings,’”° the formal Physical Evaluation Boards 
do not see the full range of cases seen by the informal boards and the 
Physical Review Council. On the other hand, the formal boards deal with 
cases on a full-time basis, and they combine this expertise with another 
source of knowledge not shared by the informal boards and the Physical 
Review Council: Actual confrontation with the member concerned. Only the 
formal board sees the member first hand; only the formal board can assess 
his physical appearance and his demeanor when testifying. The informal 
board and the Council are limited to a written record. 





106. The Air Force has one informal board, located at Randolph Air Force Base, and 
one formal board, located at Lackland Air Force Base. The Army and Navy each 
have one informal board, referred to as the Central Physical Evaluation Board. 
The Army has six formal boards and the Navy has three. 

. AR 635-40, §§ 4-10 to 4-17; AFM 35-4, §§ 3-14 to 3-18; DEM §§0516 to 0517, 
all supra note 12. 

. AR 635-40, § 4-23; AFM 35-4, § 3-22; DEM § 0525, all supra note 12. 

. The earlier practice was for members to sit on formal physical evaluation boards 
as collateral duty, with an obvious loss in expertise. Bacharach, “Physical 
Retirement, New Disability Separation Regulations.” JAG J. February 1960, 7. 

. ONDE Stat. Rep., supra note 9. 
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The Physical Review Council reviews all cases after the informal board 
and the formal boards (if applicable) have acted.’"? Like the informal and 
formal boards, the Council reaches findings on all relevant issues. It may 
modify the findings of informal and formal boards.*** Normally the Council’s 
finding is the last word before the case is referred to the Secretary con- 
cerned for final decision. However, if the Council modifies the findings of a 
formal board in a way adverse to the member, the member may demand 
consideration of his case by yet another board, an appeal board.*** As may 
be imagined, the appeal boards hear relatively few cases.*** 

Each fact-finding body in the disability evaluation system makes de novo 
determinations. No such body is bound by the findings of any body which 
previously considered the case. It is not required for any of these bodies to 
explain the rationale for their findings.’** Finally, it is important to keep in 
mind the jurisdictional limitations on the power of the disability evaluation 
systems: First, the fact-finders who make up the systems may reach only the 
findings required by Title IV of the Career Compensation Act. That is, they 
are limited to finding service members fit or unfit for military duty, and if 
they find the member unfit, they may reach findings regarding service con- 
nection and percentage of disability. They may not, for example, place a 
service member in a limited-duty status. Second, the fact-finders in the dis- 
ability evaluation systems have power to reach recommended findings only. 
The Secretary concerned makes the actual findings, and in doing so he may 
ignore all recommended findings. In the author’s experience, however, the 
Secretary normally adopts the findings of the last body to speak—the Physical 
Review Council, or the appeal board, as the case may be. 

The disability evaluation systems are elaborate, with four separate bodies 
available to consider cases, plus Secretarial action. As elaborate as they are, 
though, the systems are somewhat anomalous. The anomaly is that the 
Physical Review Council, which has available to it only a written record, 
may modify the factual findings of a formal board which has observed the 





. If a service member does not demand a formal hearing upon being informed 
of the findings of the informal board, his case is forwarded directly to the 
Physical Review Council for review. If the Council recommends modifications to 
the findings adverse to the service member, he may demand a formal hearing 
at that time. If he does so, his case is referred to a formal Physical Evaluation 
Board. The findings of this Board are then reviewed by the Council. 

. Wesolowski v. United States, supra note 28. 

. The Navy calls its appeal board the Navy Physical Disability Review Board. 
The Army and Air Force each denominate their appeal boards as the Physical 
Disability Appeal Board. 

. In 1972 the Navy Physical Disability Review Board heard 13 cases in four 
sessions: 10 May 1972, 16 August 1972, 20 November 1972, and 12 February 1973. 
ONDE Stat. Rep., supra, note 9. 

. Imhoff v. United States, 177 Ct Cl. 1 (1966) ; Harris v. United States, 177 Ct. Cl. 
538 (1966) . 
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member at a hearing.'*® Often these findings involve issues of credibility, 
which would appear to be best resolved by the fact-finder who observed the 
witness’s demeanor. Such modification may be adverse to the member con- 
cerned. In such cases, of course, the member may demand that his case be 
considered by the appeal board. But the members of the appeal board, unlike 
members of the other bodies, do not sit full time. The appeal board is the 
least expert board, yet it must resolve the most difficult cases—those in which 
the formal board and the Physical Review Council disagree. In addition, 
appeal board consideration delays disposition of the case and may create a 
significant burden for some members, particularly those on the temporary 
disability retired list.**” 

The purpose of the Physical Review Council is to establish uniform 
treatment for similar cases considered by the informal and the formal 
boards."** Each service established its Physical Review Council at a time 
when several formal boards sat on a part-time basis.'?® Now, however, the 
formal boards are as professional and expert as the Council itself. Moreover, 
there are only a few formal boards in existence in each service.’*° The need 
for uniformity, then, would seem diminished. Therefore, the author suggests 
the following changes in disability evaluation procedure: 

1. Limiting of Physical Review Council review of formal board cases. 
Where the service member concurs in formal board findings, the Council 
would review the record only for formal error.’** Where the member does 
not concur in formal board findings, however, the Council would be per- 
mitted to reach de novo findings, as under the present system. 

2. Abolition of the appeal boards as superfluous. The Career Compensa- 
tion Act requires only a formal hearing prior to disability retirement or 
separation, “if [the member] demands it.” This requirement is satisfied by 
a hearing before a formal Physical Evaluation Board. 

The Act does not require the Secretary to be bound by the findings of the 
formal hearing board. The suggested procedural changes would not bind 
the Secretary to accept the findings of any board. They would, however, 
enhance the status of findings reached by the formal Physical Evaluation 





116. The Navy Physical Review Council may modify board findings whenever it 
considers such findings “not correct”. DEM §$0605(d). The Army and Air 
Force Councils are more limited. They can modify board findings only for 
“manifest error” AR 635-40, § 5-5; AFM 35-4, § 5-1, all supra note 12. 

. As previously indicated, members on the temporary disability retired list must be 
reexamined every 18 months. If the reexamination indicates a change in physical 
condition, the member’s case will be considered by the same disability evaluation 
system that considers other cases. AR 635-40, Ch. 7; AFM 35-4, Ch. 7; DEM, 
Ch. 10, all supra note 12. 

. AFM 35-4, § 5-1, supra note 12. 

. Supra note 109. 

. Supra note 106. 

. For example, the Council would determine whether the formal board had juris- 
diction and whether it reached findings consistent with VASRD rating practices. 
It would make no judgment on the facts. 
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Boards, the only full-time, professional, fact-finding bodies which conduct 
the formal hearings required by statute. 


VII. Lirication Recarpinc DisasBiuity BENEFITS 


Unlike claims against the VA,’** disputes involving Armed Forces dis- 
ability benefits may be, and have often been, litigated in the Federal courts. 
Nearly all this litigation has taken place in the Court of Claims, rather than 
in the district courts. Until 1964, in fact, the district court had no jurisdic- 
tion over claims for compensation of Federal officers. This prohibition has 
now been removed.!** One commentator has noted the fact that, even since 
1964, virtually no litigation on Armed Forces disability benefits has arisen 
in the district courts,’** and such is still the fact today. The only explanation 
appears to be that the maximum jurisdictional amount of damages allowable 
in such actions in district court is ten thousand dollars.'*° 

Until 1972, the district courts did have one distinct advantage over the 
Court of Claims: The district courts have always had power to order equita- 
ble relief ancillary to a money judgment.’** Historically, the Court of 
Claims has never had equity power.’*” Thus, if a service member sued for 
disability benefits in the Court of Claims and won, the court could enter a 
judgment for benefits due, but could not order a change in the plaintiff's 
military records to affect future benefits. In 1972 Congress amended the 
Court of Claims Act.’** The amendment allows the court to correct records 
and to order changes in duty or retirement status of Federal employees, 


ancillary to the awarding of a money judgment. The amendment does not, 
by its terms, open the court to new classes of cases. It does, however, allow 
the court to fashion complete remedies in cases to which its regular jurisdic- 
tion extends, including Armed Forces disability-benefits cases.'*° 

Normally, a service member seeking disability retirement will bring an 
action in the Court of Claims after the disability evaluation agency and the 





122. Supra note 69. 

123. P.L. No. 88-519, 78 Stat. 699 (1964), repealed 28 U.S.C. § 1346(d) (2) which 
contained the prohibition. Both the district courts and the Court of Claims are 
prohibited from considering cases involving “pensions.” 28 U.S.C. §§ 1346(d) 
and 1501. It has been held, however, that the word “pensions” as used in the 
statutes does not refer to military retirement pay. Lemley v. United States, 75 
F, Supp. 248 (Ct. Cl. 1948). See also Johnson v. United States, 79 F. Supp. 
208 (Ct. Cl. 1948). 

. Meador, Judicial Review in Military Disability Retirement Cases, 33 Mu. L. 
Rev. 1 (1966). 
28 U.S.C. § 1346 (a) (2). 

. REDM Corp. v. Lo Secco, 291 F. Supp. 53 (S.D. N.Y. 1968), affirmed, 412 
F.2d 303 (2d Cir. 1969). 

. United States v. King, 395 U.S. 1 (1969). But see Ray v. United States, 453 F.2d 
754 (Ct. Cl. 1972). 

. P.L. No. 92-415, 86 Stat. 652 (1972), amending 28 U.S.C. § 1491. 

. S. Rep. No. 92-1066, 92d Cong. 2d Sess. (1972). 
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board for correction of military records for his service have rejected his 
contentions.**° The plaintiff in such an action, as in any court action attempt- 
ing to overturn an administrative determination, faces a heavy burden, which 
the court has described as follows: 


. in the absence of a clear showing that a board determination is arbitrary, 
capricious, unsupported by substantial evidence, or in noncompliance with applicable 
laws and regulations, this Court will not interfere with determinations by the 
military concerning fitness for duty.” 


Thus, to overturn a military decision on the facts, the plaintiff must prove 
the decision “arbitrary, capricious, or unsupported by substantial evidence.” 
Yet the court, in determining whether the plaintiff has met his burden, need 
not limit its inquiry to the actual evidence or reasoning process underlying 
the military decision. The court has held, for example, that the plaintiff's 
medical history subsequent to retirement is relevant in determining whether 
the plaintiff was fit for duty at the time of retirement. These later events are 
relevant, even if they could not have been discovered by reasonable inquiry 
at the time of the military decision.’** The court is willing to overturn a 
decision of the military as “arbitrary, capricious, or unsupported by sub- 
stantial evidence,” even if the decision was actually reasonable based on 
information then known, provided that new information has come to light. 
Another ground which the court can use to overturn a military adminis- 
trative decision is “noncompliance with applicable laws and regulations.” 
In other words, if the military fails to comply with the law in reaching its 
decision, the court may overturn the decision, even if it was not on the facts 
arbitrary, capricious, or unsupported. This raises the troublesome distinction 
between questions of fact and questions of law. To overturn a decision on 
the facts, the plaintiff must prove the decision arbitrary, etc. To overturn the 
decision on the law, he must prove only that the military made a legal error. 
The difficulty here is that many rules in the disability-benefits area involve 
factual judgments. For example, in Snyder v. United States’** the court 
dealt with a rule common to all services and the VA that, if a reasonable 
doubt exists, the decision-making body is required to rule in favor of the 
service member.’** The court held that the actions of the Physical Review 





130. The boards for correction of military records are established for each Armed 
Force pursuant to 10 U.S.C. § 1552. The function of a board for correction of 
military records in a disability case is described in Callan v. United States, 
supra note 32, See also Brown v. United States, 195 Ct. Cl. 103 (1971). Occasion- 
ally Congress, by private bill, refers a case to the Court of Claims for decision. 
See, e.g., Stone v. United States, supra note 26; Lipp v. United States, supra 
note 33. 

. Williams v. United States, supra note 28, at 891. See also Furlong v. United 
States, 153 Ct. Cl. 557 (1961), and cases cited therein; Woodford v. United 
States, 151 F. Supp. 925 (Ct. Cl. 1957), cert. den. 355 U.S. 861 (1957). 

. Walters v. United States, supra note 26; Merson v. United States, 401 F.2d 184 
(1968) ; Unterberg v. United States supra note 27. 

. 196 Ct. Cl. 413 (1971). 

. DoD Directive, supra note 11, at 6. 
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Council, the appeal board, and the Secretary were not only “arbitrary and 
capricious” on the facts but were also “inconsistent with the ‘reasonable 
doubt’ policy rule set forth in the VA Schedule.”*** 

This “ ‘reasonable doubt’ policy rule” is, of course, a rule governing bur- 
den of proof, and the court in Snyder held that failure to comply with this 
rule is sufficient grounds for the court to overturn the military decision. By 
saying that the military failed to comply with this rule, the court is actually 
making a judgment on the facts—i.e., that there was a reasonable doubt 
which should have been resolved in favor of the service member—rather 
than a judgment on the law. In other words, the court is overturning a mili- 
tary decision where there was a reasonable doubt. If there was such a doubt, 
one may ask, how could the military decision be arbitrary and capricious? 
In fact, by invoking the “reasonable doubt rule,” the court is turning the 
burden of proof upside down. No longer need a plaintiff in the Court of 
Claims allege and prove an arbitrary and capricious decision on the facts. 
All he need show is a reasonable doubt which was resolved against him. 
Once he shows such a doubt, he has shown a noncompliance with an ap- 
plicable regulation. The result must be judgment for the plaintiff. It neverthe- 
less remains unclear whether the court really intends to evade the “arbitrary 
and capricious” standard of proof with the “reasonable doubt rule” as de- 
scribed above. No cases subsequent to Snyder have used such a rationale. 
All that can be said now is that the “reasonable doubt rule” as used in 
Snyder provides an opening for more thorough review of military decisions 
if the courts wish to exercise such review. 


VIII. ConcLusion 


The administrative mechanism for awarding disability benefits to mem- 
bers of the armed services appears to be generally sound, but it does have 
defects: Clumsy concurrent jurisdiction of the services and the VA; income 
tax benefits, useful primarily to retirees with high incomes and slight disa- 
bilities; and procedurally, the relative submersion in the administrative 
process of the formal hearings required by law. In addition, the VASRD, 
promulgated in 1945 and since revised only in isolated portions, is badly 
in need of revision.*** These defects in the system are probably symptoms of 
legislative neglect. The Career Compensation Aci of 1949 created an entirely 
new system for awarding disability benefits, and since the passage of the Act, 
Congress has not reviewed the system in a comprehensive manner. Such a 
review may occur in the near future. The Lavelle case and the proposal to 
revise the VASRD have placed the disability system in public view. In 
addition, DOD recently submitted to Congress a proposal to overhaul 





135. United States v. Snyder, supra note 133, at 460. 
136. Supra note 8. 
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completely armed services nondisability retirement.’*’ Even if the Lavelle 
case and the proposal to revise the VASRD are forgotten, consideration by 


Congress of nondisability retirement may well stimulate an overdue look at 
disability benefits. 





137. Uniform Services Retirement Modernization Act, DoD 93-5, submitted to both 
the Senate and House of Representatives on 28 March 1973 H.R. 12505, S. 3330. 
A complete description of this proposal is beyond our scope. Portions of the 
proposal are described supra in notes 52 and 90. 











NOTES & COMMENTS 


Jenness v. Forbes 


CONSTITUTIONAL LAW: FIRST AMENDMENT FREEDOM OF SPEECH: 
RESTRICTION OF POLITICAL ACTIVITY ON MILITARY RESERVATIONS. 
Jenness v. Forbes, 351 F. Supp. 88 (1972) 


Captain James N. Schuth, USMCR* 
I. 


IN A PRESIDENTIAL campaign destined to have historical signifi- 
cance, the Department of the Navy played a small—if unwitting—part. Po- 
tential presidents in 1972 included People’s Party candidate Dr. Benjamin 
Spock and Socialist Workers Party candidate Linda Jenness. (It is interest- 
ing to note that Mrs. Jenness was not of constitutional age to hold the office 
to which she aspired.) On 19 January 1972 these candidates requested access 
to the Naval Air Station, Quonset Point, Rhode Island, to enable them to 
learn “the views and attitudes of the troops there on the major issues of 
today.” Asking also for a meeting hall, the candidates wanted to “present 
[their] views to the U.S. Naval personnel at a public meeting.”* This request 
was refused by Captain Ralph W. Frame, Commanding Officer of the Quon- 
set Point Naval Air Station.* On 24 February 1972 Dr. Spock and Linda 
Jenness filed suit against Captain Frame seeking to compel access to the 
Naval Air Station to permit the candidates to conduct “an open discussion 
of campaign issues at the station.”* Judge Pettine of the U.S. District Court 
of the District of Rhode Island decided the case on 10 August 1972. As to the 
Naval Air Station itself, Judge Pettine held: 





* Captain Schuth is presently serving in the Litigation and Claims Division, Office 
of the Judge Advocate General of the Navy. He received the J.D. degree from the 
University of Illinois in 1971. 

1. Letter from Benjamin Spock and Linda Jenness to Commanding Officer, Naval 
Air Station, Quonset Point, January 19, 1972, quoted in Jenness v. Forbes, 351 
F. Supp. 88 (D.R.I. 1972) at 90, Note 1. 

. Id. 

. Letter from Captain R. W. Frame, USN, Commanding Officer, Naval Air Station, 
Quonset Point, to Benjamin Spock and Linda Jenness, January 27, 1972. (Captain 
Frame, the original defendant, retired from the Navy during the litigation; Captain 
D. K. Forbes, USN, succeeded him in command and was substituted as the defend- 
ant pursuant to Rule 25(d) (1), Fed. R. Civ. P.) The denial was based on Depart- 
ment of Defense Directive 5410.18 of February 9, 1968, modified by Change 2 of 
November 27, 1968. Quoted in Jenness v. Forbes, supra note 1, at 93, Note 6. 

. Complaint of Jenness v. Frame (Civ. A. No. 4855, D. R.I.), filed February 24, 
1972, reported sub. nom., Jenness v. Forbes, supra note 1. 
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Since the factual situation at hand presents an entirely closed post as opposed 
to a “. . . completely open street” I find deference must be given to the historical 
power of a Post Commander under authority conferred on him by law to control 
access to his base—a power that is “practically exclusive” and “necessarily ex- 
tensive.” * 


A housing area beyond the perimeters of the Naval Air Station—and to 
which there was open public access—was excluded from the prohibition 
against political activity because: 


It must be concluded that by allowing the general public onto the access road 
and housing areas, defendant has established that he has no meaningful military 
interests in these areas. . . . As to the housing areas and access road plaintiffs may 
exercise their First Amendment rights subject to reasonable regulation as to time, 
place, and manner. . . .° 


On 13 August 1972 Vice President Agnew, apparently unaware of Judge 
Pettine’s decision, arrived at the Quonset Point Naval Air Station and was 
greeted by local Republican candidates, incumbent and hopeful. Television 
coverage of this event was provided by local news stations. Evidence later 
introduced at trial indicated that Mr. Agnew was on a political trip. Attempts 
had been made to advise Vice President Agnew in advance of his arrival of 
the Department of Defense policy prohibiting political activity at military 
facilities.’ These communications, however, never reached the Vice President. 

The Vice President, using Government aircraft, landed at the Naval Air 
Station because maximum personal security could be maintained there. 
After landing at Quonset Point, he transferred to a waiting helicopter and 
continued his journey to the political event held in Newport. As he changed 
planes, Mr. Agnew responded to press inquiries and his responses were 
publicized by the media.*® 

On 5 September 1972, Senator Claiborne Pell of Rhode Island visited 
the Quonset Point Naval Air Station on official business in his legislative 
capacity. The Senator cooperated completely with DOD political campaign- 
ing prohibitions—to the exteni of removing a partisan bumper sticker from 
his car while aboard the station.® Only highly restricted press coverage of his 
visit was permitted. 

Following Vice President Agnew’s trip, the plaintiffs filed for a motion to 
reconsider the prior decision and asked for permission to depose the Naval 
Air Station Commanding Officer. Both requests were granted. The plaintiffs 
contended that the Navy had allowed political campaigning by the major 
political parties and, therefore, must allow the same privileges to the minor 





. Jenness v. Forbes, supra note 1, at 95. 

. Id., at 97. 

. Duty Officer’s Log, Office of the Judge Advocate General of the Navy, entry for 
11 August 1972; Duty Officer’s Log, Office of the Chief of Information, entry 
for 11 August 1972; Jenness v. Forbes, supra note 1 at Note 2, 99. 

. See “Last Days of the Campaign,” Parade Magazine, Parade Publications, Inc., 
November 5, 1972. 

. Providence Journal, September 3, 1972, p. 1. 
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party candidates. On 2 Novernber 1972, a supplemental opinion was handed 
down by Judge Pettine in favor of the plaintiffs and enjoining the 
defendants: 


. . . from prohibiting plaintiffs from entering Quonset Point Naval Air Station, 
including those areas within the perimeter fence and those areas outside the perim- 
eter fence, to distribute campaign literature, to discuss the campaign, and to hold 
a campaign meeting. The right of plaintiffs to enter the base is subject to reason- 
able regulation as to time, place and manner of their campaign activities.” 


Il. 


In 1961 the Supreme Court of the United States held that it was within 
a base commander’s power to “exclude all persons other than those belong- 
ing to his post from post and reservation grounds.”"* Such remained the law 
until the late 1960’s when the military commander’s power began to erode 
under closer court scrutiny of denial of access to open military bases. Not- 
withstanding, when the base commander’s actions were motivated by a justi- 
fiable security reason, his power to exclude individuals was normally 
upheld.?? 

The findings in the original decision by Judge Pettine delineated two 
separate categories of military reservations—either restricted or open to 
access by the public. At Quonset Point, the housing area, because of its un- 
controlled access routes, was considered open to the plaintiffs. The main 
base, which was fenced and guarded, was considered separately. 

Jenness v. Forbes is not alone on the issue of access to a military base. 
Two other cases reached similar conclusions on this issue. Approximately 4 
years prior to the visit of Vice President Agnew to Quonset Point, John 
Thomas Flower, “. . . a regional Peace Education Secretary of the Ameri- 
can Friends Service Committee and a civilian, . . .”** was arrested on 
Fort Sam Houston, a Texas Army Base. The base had “no sentry post or 
guard at either entrance or anywhere along the route. Traffic flows through 
the post on this and other streets 24 hours a day.”** The Supreme Court of 





10. Jenness v. Forbes, supra note 1, at 101. 

11. Cafeteria and Restaurant Workers Union v. McElroy, 367 U.S. 886, 893 (1961). 
This power may not be used in a discriminatory manner. See Department of the 
Army Pamphlet No. 27-164, Military Reservations, section 10.3 (1965). 

12. Bryant v. Laird, Civil Action No. 372-71-N (E.D. Va., December 22, 1971). See 
18 U.S.C. § 1382; Homer E. Moyer, Jr., Justice and the Military, section 4-522 
(1972) ; annotation 12 ALR Fed. 638 (1972). 

. United States v. Flower, 407 U.S. 197 (1972). Recently the Solicitor Gen- 
eral denied a Department of the Army request for rehearing of the Flower 
case; the Solicitor General denied this request stating that: “I think we should, 
and properly can, treat the decision as a narrow holding turning upon the unusual 
situation at Fort Sam Houston where a portion of the military reservation is in 
fact used as a major city street over which a large number of civilian vehicles 
operate daily.” Letter from the Solicitor General to the Acting Judge Advocate 
General of the Army, dated 28 June 1972. 

14. Id., at 198. 
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the United States, based on those facts, considered Fort Sam Houston outside 
the scope of the traditional military power to restrict “outsiders” from enter- 
ing the limits of a military reservation.”® 

On 9 September 1972, Dr. Spock and Linda Jenness, among others, wrote 
a joint letter to the Commanding General of Fort Dix, an Army post in 
New Jersey, asking that they be admitted to that base on 23 September 
1972.*° This request was denied, and the candidates filed suit in the New 
Jersey Federal district court. The district court in New Jersey decided that 
“to allow activity on the military reservation which would interfere with 
the mission of the Command makes no sense whatsoever.”*’ The authority 
of the Fort Dix commander was based on the theory that Fort Dix was a 
closed-access base, and that “the Command has not ‘abandoned control over 
any part of Fort Dix’ ”’**—even though the base, because of its size, was not 
fenced or guarded. Thus, at virtually the same time, there were two suits 
involving Dr. Spock and Linda Jenness—one involving the Army at Fort 
Dix and the lawsuit involving the Navy at Quonset Point. 

The Fort Dix case was appealed by Dr. Spock, et al, and the Third Circuit 
Court of Appeals ruled on 27 October 1972.?® The appellate court decision 
characterized part of the New Jersey district court’s holding as “clearly 
erroneous.”*° The decision went on to list factors showing that Fort Dix 
was open to the public 24 hours a day. The court found, further, that “a 
major highway, Route 68, on all of which unrestricted vehicular traffic, 
civilian as well as military, is permitted at all times” passes through Fort 
Dix.” The court weighed these facts against those found in United States v. 
Flower and decided that “Fort Dix, when compared to Fort Sam Houston, is 
a fortiori an open post. See Jenness v. Forbes, 351 F. Supp. 88 (D. R.L, 
1972) .”22 


Il. 


In United States v. Flower, the Supreme Court spent little time weighing 
competing interests of the military and the public. On the other hand, in 
Jenness v. Forbes Judge Pettine discussed what he considered to be the 
Navy’s major interests and compared them to the first amendment political 
rights of the plaintiffs, stating: 


The extent to which a court will interfere with a base commander’s authority in 
order to protect First Amendment rights I conclude depends upon an analysis of 





15. Id. 
. Spock v. David, 349 F. Supp. 179 (D. N.J., 1973), rev'd, 469 F.2d 1047 (3rd Cir. 
1972). 
. Id., at 182. 
, 
. Spock v. David, 469 F.2d 1047 (3rd Cir., 1972). 
. Id., at 1053. 
. Id. 
. Id., at 1054. 
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the factual situation of each case. It depends, inter alia, on the extent of assertion 
of control by the military commandant, a question necessarily of degree of control, 
as recognized by Justice Blackmun, dissenting in Flower.” 


In his original opinion, which permitted political campaigning only in the 
housing area, Judge Pettine found three main interests competing against 
the plaintiffs’ claim: “maintenance of security, the need for military disci- 
pline, and the requirement of political neutrality of the military.”** As to 
the first of these—security—Judge Pettine noted that the streets and side- 
walks of the housing area were open to the public with restrictions only on 
commercial activities. With regard to the restrictions on commercial activi- 
ties, the court held that they involved neither the denial of any constitutional 
right nor the exercise of any peculiarly military authority—inasmuch as 
restrictions on commercial activity were not prohibited by the first amend- 
ment nor were they different from similar restrictions imposed by civilian 
authorities. Judge Pettine held: “As to the interests in security, these restric- 
tions on free speech in the open housing area cannot be justified by the base’s 
security requirements.”** As to the second interest, that of military disci- 
pline, he reasoned that discipline was not a justifiable consideration as far 
as the wives (or husbands) and children of naval personnel are concerned. 
As to the naval personnel themselves, the court held that “. . . it is a tenu- 
ous argument to suggest that there will be less discipline because of contact 
with plaintiff's political ideas in the housing areas,”*® especially since the 
Navy had actively encouraged its personnel to become informed on political 
affairs and to exercise their franchises intelligently. Third and last, he con- 
cluded that, while the political neutrality of the military was the strongest 
interest, the exercise of the “military command function of officers in the 
execution of military policy is not significantly in play during off duty hours 
in the off post homes and housing areas of subordinate military personnel.”?" 

The Court of Appeals for the Third Circuit in the Fort Dix case reached 
that same result as to the base itself through different reasoning. That court 
based its decision on the empirically determined inability of the plaintiffs to 
convey their issues and positions to servicemen as compared to the multi- 
media coverage of major candidates.”* If the Third Circuit’s reasoning were 
to be followed, the military commander may not, then, deny exposure to 
candidates who rely on face-to-face contact in their campaigning in an open- 
access military base. 

The two cases involving Dr. Spock gave the courts a good opportunity to 
take a closer look at the open, versus the closed, military base. The case 
involving Fort Dix rested on the decision that, since most of the Fort was 
unguarded, restriction on campaigning by minor political candidates should 





23. Jenness v. Forbes, supra note 1, at 96. 
24. 

25. 

26. Id. 

27. Id. 

28. Spock v. David, supra note 19. 
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not be permitted. As to Quonset Point, Judge Pettine divided the base into 
the housing area, which he considered to have open access, and the main 
base to which entrance is restricted. Although closed-access bases have tra- 
ditionally been considered to be under the comprehensive authority and 
responsibility of the commanding officer,”® in his supplemental opinion 
denying the commanding officer’s authority to refuse the plaintiffs access for 
on-base political campaigning, Judge Pettine reviewed the facts prevailing at 
Quonset Point and concluded that the circumstances of Vice President 
Agnew’s visit violated the Department of Defense directive banning political 
activity on military installations.*° 

Although there is strong language to the contrary, it appears that Judge 
Pettine left the Department of Defense directive intact. It was, apparently, 
the unequal application of the directive in this specific case that caused re- 
view. The language in question in his supplemental opinion—‘“(i)t is ob- 
vious that there is a constitutionally impermissible area of discretion in the 
Department of Defense personnel,”*’—is open to two interpretations. The 
first is that the Department of Defense directive is unconstitutional. This 
follows from the case cited to support the above-quoted language, Kunz v. 
New York,** which holds that a city ordinance restricting religious speeches 
is unconstitutional. Military commanders, however, traditionally have been 
considered to possess broader powers to restrict than civilian mayors.** 
Further, any attempt to read this language as ruling the Department of 
Defense directive unconstitutional appears out of context with the rest of the 
opinion—which suggests a second interpretation. From the facts of this case, 
it would seem that the “impermissible area of discretion” lies with this 
single abuse of the Department of Defense directive. 

Judge Pettine adhered closely to the particular facts of the case and to the 
particular parties to the litigation in his discussion of the “arbitrariness of 
the decision”, limiting the language of his opinion to the plaintiffs: “If it 
(the directive) said ‘No’ to Dr. Spock’s and Linda Jenness’ request, then, 
it should have said ‘No’ to the request of the Vice-Presidential candidate.” 





29. See Schneider v. Laird, 453 F.2d 345 (10th Cir. 1972); Yahr v. Resor, 431 F.2d 
690 (4th Cir., 1970), cert. denied, 401 U.S. 982 (1971); United States v. Jelinski, 
411 F.2d 476 (5th Cir., 1969); Bridges v. Davis, 311 F. Supp. 935 (D. Hawaii, 
1969), affd, 443 F.2d 970 (9th Cir. 1971), rehearing den., 445 F.2d 1401 (1971); 
Dash v. Commanding General, Fort Jackson, South Carolina, 307 F. Supp. 849 
(D. S.C., 1969), affd per curiam, 429 F.2d 427 (4th Cir. 1970), cert. denied, 401 
U.S. 981 (1971). But see Kiiskila v. Nichols, 433 F.2d 745 (7th Cir., 1970) ; 
Lieberman, “Cafeteria Workers Revisited: Does the Commander have Plenary 
Power to Control Access to his Base?”’, 25 JAG J. 53. 

. Department of Defense Directive 5410.18 of February 9, 1968, as modified by 
Change 2 of November 27, 1968, Community Relations, paragraph IV.C.1. See also 
SECNAVNOTE 5720 of 22 April 1968, Subj: Community Relations, paragraph IV. 

. Jenness v. Forbes, supra note 1, at 100. 

. 34U.S. 290 (1951). 

. See e.g., Yahr v. Resor, supra note 29. 

. Jenness v. Forbes, supra note 1, at 101. 
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In permitting Dr. Spock and Linda Jenness to campaign on the access- 
restricted part of the base, the judge based his opinion on the first and 
fourteenth amendments of the United States Constitution. Under the first 
amenciment, Judge Pettine cited the need for a “compelling interest”** neces- 
sary to overcome the “preferred position”** given to first-amendment rights. 
He held, further, that the Government failed in this case to show any com- 
pelling interest in prohibiting the plaintiffs access other than military neu- 
trality. In the court’s opinion, the prohibition was obviously not given equal 
application to Vice President Agnew and the plaintiffs. Any security interest 
on the part of the base commander was waived by the Vice Presidential visit 
and the surrounding facts. Further, according to Judge Pettine, plaintiffs 
should have been afforded special first-amendment rights because they are 
minority candidates and, therefore, do not have equal access to the media. 
The fourteenth amendment received attention because the “(p) laintiffs and 
the Republican candidates belong to the same class for constitutional pur- 
poses under the Equal Protection Clause, and plaintiffs may not be discrimi- 
nated against.”*’ That class was held to include the Vice President because 
he was met by candidates who were “not incumbents and so could not have 
been appearing in an official capacity.”** Because of the similar status of 
both plaintiffs and the Vice President, discrimination would not be allowed 
—especially since the plaintiffs were not major candidates, and “unequal 
burdens may not be placed on minority groups.”*® Nor may discrimina- 
tion be based on the presumed content of a speech.*° As a result, whatever 


campaigning by visiting officials is permitted inside military fences must 
also be accorded minor candidates for political office. 


IV. 


Judge Pettine’s supplemental decision raises more issues than it 
resolves. In reversing his earlier opinion, the Judge based his decision 
on the conduct of the Navy with respect to the Vice President’s visit as well 
as on the conduct of the Vice President himself during his visit to Quonset 
Point. It is not clear from the opinion, however, what conduct he considered 
permissible under the applicable directive. 

The opinion would limit the visit of the Vice President to his “official 
capacity.” It is unclear what is meant by “official capacity,” but it clearly 
does not include electioneering. It is submitted that factors used to de- 
termine “official capacity” should be a matter of common sense rather 
than legal jurisprudence. Such things as the proximity in time to the 
election, the number of press representatives and the manner and content 
of their interviews, and what the incumbent actually says should be used 
35. Id., at 100. 

36. Id. 

37. Id., at 101. 

38. Id. 

39. Id. 

40. Citing: Police Department of Chicago v. Mosley, 408 U.S. 92 (1971). 
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to draw the line. Common sense dictates no crowds, no political utterances, 
and no media coverage. The press should have been informed that the Vice 
President’s visit was unofficial and that, since political campaigning on 
military bases was prohibited, no media coverage would be allowed. With 
no publicity having partisan political overtones, the Vice President’s visit 
would seem to be within the allowed parameters of Judge Pettine’s decision. 
One thing can be said with confidence—Judge Pettine and the plaintiffs 
would not have been concerned about the Vice-Presidential arrival had it not 
been for the media coverage. As Judge Pettine stated, “The Department of 
Defense has no one to blame but itself for the outcome of this lawsuit.’””** 

Another issue presented by this series of cases is that of jurisdiction. The 
Third Circuit appellate court confronted this issue in great detail in the 
Army’s Dr. Spock case. The question of a mandamus action under 28 U.S.C. 
§ 1361 was dismissed, since the plaintiffs were seeking an action outside 
the defendants’ authority to provide.** The civil-rights provision of 28 
U.S.C. § 1343 was held “inapplicable” since, according to the court, 
“[i]t deals only with state action.”** This leaves 28 U.S.C. § 1331 requiring 
“that the matter in controversy exceeds the sum or value of $10,000.”** 

The question of how to value a presidential campaign then raises its head. 
As the Third Circuit Court of Appeals states, “the measure of jurisdiction 
is the value of the right sought to be protected by the injunction relief.”** 
Are the damages measured in terms of the potential elective office lost? 
The court makes an interesting analogy indicating that this may well be 
the case: 


... The rights of speech and assembly for which they seek protection are inti- 
mately connected with their quest for that office. Just as in an action for unfair 
competition we would look at the value of the trademark rather than at the extent 
of the infringement. Schering Corp. v. Sun Ray Drug Co., 320 F.2d 72 (3d Cir. 
1963) ; Ambassador East, Inc. v. Orsatti, Inc., 257 F.2d 70 (3rd Cir. 1958), so in a 
political campaign we should look at the value of the campaign rather than at the 
extent of infringement of the constitutionally protected right to pursue it... .“ 


If this reasoning is extended to a suit for damages, then, the damages 
must be the value of the Presidency itself. 

Pragmatically, the Commanding Officer of Quonset Point is left in an 
awkward position when the next election arrives. There are three possible 





. Jenness v. Forbes, supra note 1, at 101. 

. Spock v. David, supra note 19. McGaw v. Farrow, 472 F.2d 952 (4th Cir., 1973) ; 
cf. 18 U.S.C. § 595. 

. Id. 

. Lynch v. Household Finance Corp., 405 U.S. 538, 547, rehearing denied 406 U.S. 
911 (1972). For an extensive discussion and denial of jurisdiction on this issue, 
see McGaw v. Farrow,, supra note 42; accord Gomez v. Wilson, 477 F.2d 411, 
419-421 (D.C. Cir. 1973). Contra, Burnett v. Tolson, 474 F.2d 877 (4th Cir. 1973), 
citing mandamus (28 U.S.C. § 1361) jurisdiction. 

. Spock v. David, supra note 19, at 1052. 

46. Id. at p. 1053. 
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conclusions that may arise out of the decision. The first is that Judge 
Pettine’s supplemental decision overruled the Department of Defense direc- 
tive; therefore, in Rhode Island anyone may campaign on a military base 
subject to reasonableness of time, place, and manner. This, however, is not 
the most supportable result since Judge Pettine refers only to Vice President 
Agnew’s visit and speaks singularly of the plaintiffs in delineating the 
effect of the judgment. A second conclusion is that the plaintiffs may 
appear whenever they desire, subject to the reasonableness of time, place, 
and manner. This is also not well-founded because Judge Pettine seems 
to have had the 1972 election in mind, and limited the plaintiffs’ right of 
appearance to a one-time visit in exchange for the visit of the Vice President. 
The final and most reasonable conclusion is that the base is no longer open 
for any campaigning by the plaintiffs or anyone else, and that since 
the election is now over the issue is moot. 

Dismissal of the injunction for mootness would be the appropriate re- 
sult in this case for a variety of reasons. As is stated above, Judge Pettine 
limited his opinion to the particular parties and facts involved in the 1972 
campaign. It is not likely that identical facts will arise again because the 
Department of Defense is now on notice and should act to prohibit any 
political campaigning—even from incumbents—on military installations 
whenever posssible. Third, the removal of the injunction neither harms nor 
helps plaintiffs because the election then in issue is over and any specific 
campaign relief is forever lost. Injunctions applying to election campaigns 
are normally dismissed as moot merely by the passage of the election, 
and the Jenness v. Forbes decision should be no exception.*’ 

We may conclude from the above that, where a commanding officer 
denies access to his base to one who wishes to exercise a constitutional 
right, he will be upheld by the courts only if he can justify his action on 
a basis of installation security. If he allows public access to the area, he 
may be estopped from denying access in the interest of security. In Rhode Is- 
land, the unfenced and unguarded areas must be opened to all political 
candidates, major and minor, subject to reasonable regulation. On the other 
hand, the fenced and guarded areas were opened to minor candidates on a 
one-time basis only because the Vice President violated the prohibition 
against political activities. Future infractions such as this may pave the way 
for similar judicial orders in favor of minor candidates—or even open 
the doors for other major candidates. Win or lose, litigation brings free 
publicity to a political candidate. We can expect further developments in 
this area of the law. 





47. The injunction now being moot, a motion should be filed to vacate the injunction 
under United States v. Munsingwear, 340 U.S. 36 (1950). See also Mills v. Green, 
159 U.S. 651, 653 (1895) ; Munoz v. Amador, 340 F.2d 590 (5th Cir. 1965). 
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United States v. Keith 


Miuitary Law: INSTRUCTIONS: FAILURE TO DISCLOSE TO 
COURT MEMBERS THEIR RIGHT TO RECOMMEND CLEMENCY. 
United States v. Keith, 22 USCMA 59, 46 CMR 59 (1972). 


Captain Daniel R. Remily, USMCR* 


I 
INTRODUCTION 


In United States v. Keith, the U.S. Court of Military Appeals was pre- 
sented with a set of circumstances which led it to conclude: 

. . . [T]hat the military judge erred in failing to inform the court of the conditions 

under which they could, after announcement of sentence, recommend an adminis- 

trative discharge, disapproval of the adjudged punitive discharge or suspension 

of the latter. . . 2 

Although the court, reversing on others grounds,’ found it unnecessary 
to discuss the prejudicial impact of the error, this statement represents the 
first instance in which the U.S. Court of Military Appeals has declared 
that a clemency instruction should have been given.* This unique decision 
was based upon the extraordinary facts involved, and, therefore, an ex- 
position of the facts pertinent to that portion of the opinion is necessary. 

Keith was tried by special court-martial at which he entered pleas of 
guilty to a charge of absence without leave and a number of specifications 
alleging drug abuse.‘ The military judge accepted the pleas, and each side 





* Captain Remily was previously attached as an Appellate Government Counsel, 
Navy Appellate Review Activity. He received the J.D. degree from Willamette 
University College of Law in 1969. 

1. United States v. Keith, 22 USCMA 59, 64, 46 CMR 59, 64 (1972). 

2. This case was a rehearing. At his first trial Keith had been sentenced to confine- 
ment at hard labor for six months, reduction to pay grade E-1, and a bad conduct 
discharge. Because of this the military judge instructed the court that they 
could not adjudge forfeitures. The court held that the judge’s failure to instruct on 
the substitution of forfeitures for a bad conduct discharge was error necessitating 
a rehearing on the sentence. United States v. Keith, supra note 1 at 64, 65, 46 
CMR at 64, 65. 

. However, in United States v. Haynes, 44 CMR 713 (NCMR 1971), the Navy 
Court of Military Review held that an instruction in response to inquiries by the 
court members that the court could not recommend an administrative discharge 
was prejudicial error where the court thereafter adjudged a bad conduct dis- 
charge. But see United States v. Garren, No. 71-1846 (NCMR 14 December 1971). 

. The drug specifications numbered ten in all. Two of these were charged under 
Article 92, Uniform Code of Military Justice, 10 U.S.C. § 892, alleging wrongful 
possession of LSD and mescaline. The remaining eight specifications were charged 
under Article 134, Uniform Code of Military Justice, 10 U.S.C. § 934. Of these, five 
involved the wrongful possession, transfer, use, sale, and introduction of marijuana 
aboard Keith’s ship. The last three involved the wrongful transfer of LSD and the 
sale of hashish and mescaline. All these offenses were alleged to have occurred 
between the months of October 1970 and February 1971. . 
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presented its presentencing evidence without incident.® Trial counsel, in his 
opening argument on sentencing, endeavored to convince the court mem- 
bers that Keith’s conduct over the preceding five months did not warrant 
his return to duty and the award of an honorable discharge. 

In kis argument, the defense counsel advocated a line of reasoning from 
which a required clemency instruction was to emerge. Initially, counsel 
stressed the lifelong effects of a bad conduct discharge and stated that 
the members of the court did not have to impose a bad conduct discharge 
because there were administrative discharge proceedings which could be 
employed as an alternative method of separating Keith from the service. He 
assured the court that such an administrative separation would be with a 
discharge which was less than honorable, although the exact type and 
character of the discharge could not then be definitely stated. Responding 
to this argument, the trial counsel advised the court members that, if they 
did not adjudge a bad conduct discharge, Keith would receive a general 
discharge under honorable conditions.° 

During his instructions, the military judge advised the members that 
the maximum sentence which could be imposed included a bad conduct 
discharge. His instructions made no reference to administrative discharges. 
Before closing to deliberate on the sentence, one of the members asked, 
“Is there any other type of discharge available in this case?” In response, 
the military judge advised the members that, if they decided to adjudge 
a discharge, the only discharge they had authority to adjudge was a bad 
conduct discharge. The court then closed to deliberate. 

Thirty minutes later the court reopened and one of the members asked, 
“Do we, in fact, decide on retention or BCD only or do we have an option 
of somthing in-between?” Again the military judge advised the members 
that the only discharge they could adjudge was a bad conduct discharge. 
Another member then asked: “If the court does not award a bad conduct 
discharge who will determine what type of discharge he gets at some later 





5. The Government introduced evidence of two prior nonjudicial punishments, and 
it was stipulated that Keith’s unauthorized absence had been terminated by 
apprehension. The defense introduced evidence of Keith’s good character, above- 
average performance evaluations, and his service awards. An agent of the Naval 
Investigative Service testified that Keith’s cooperation with that agency led to 
numerous successful drug investigations. Keith made an unsworn statement in 
which he recounted how he became involved with drugs subsequent to his enlist- 
ment and the development of his concern regarding drug abuse aboard his ship. 
This concern prompted him to disclose to his commanding officer his knowledge 
of illegal drug activities aboard ship and led to his cooperation with the Naval 
Investigative Service. He concluded the statement with a request that the court 
members not adjudge a bad conduct discharge but allow him to return to duty. 

. This observation was, in fact, not far from the mark under then-applicable 
administrative regulations. See former paragraph 3(g) of Article 3420220, 
BUPERS Manual (revised 30 October 1972). 
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date and what observations’ are available?” The court then conducted a 
hearing, absent the members, to determine what, if any, instructions to give 
them regarding administrative discharges.* When the court reopened, the 
military judge instructed the members to disregard any reference to ad- 
ministrative discharges made by counsel in their arguments. He then in- 
structed that the members could “not adjudge or recommend or consider 
the possibility of any type of administrative discharge.” Fifty-three minutes 
later the court returned a sentence which included a bad conduct discharge. 

In determining that the military judge erred by failing to advise the 
members of their power to recommend clemency, the court first noted that 
the questions posed by the court members indicated their confusion “about 
what they could or could not do with regard to sentence. . . .”° The court 
indicated that the confusion had apparently resulted because the military 
judge had allowed counsel to discuss administrative discharges at length 
during their arguments. It was the arguments of counsel which led one 
court member to believe that “some other type of discharge was possible.”*° 
Secondly the court interpreted the members’ questions to mean that they 
were seeking guidance from the judge as to the full panoply of their 
sentencing powers. However, instead of explaining to the members their 
clemency prerogatives, the military judge “foreclosed the members from 
‘recommend[ing] or consider[ing] the possibility of any type of adminis- 
trative discharge.’ ”™* 

The court recognized that the military judge is usually not required 
to instruct on administrative discharges and recommendations for clem- 
ency,’* and that ordinarily the adjuration that the court members cannot 
adjudge an administrative discharge is adequate.’* The court also recog- 
nized, however, that because of the arguments of counsel and the questions 





7. This appears to be a transcriptional error. It would seem the member had used 
the word “options.” The court, however, quoted the question as it appears in the 
record without comment. United States v. Keith, supra note 1 at 61, 62, 64, 46 
CMR at 61, 62, 64. 

. During the out-of-court-hearing—the details of which are not reported in the 
court’s opinion—the trial counsel requested that the members be instructed as to 
the type of discharge Keith could receive administratively if the court did not 
adjudge a bad conduct discharge. The defense counsel objected to any instruc- 
tion on BUPERS policy (see footnote 6 supra), and requested that the court 
members be advised only that they could make a recommendation—with or 
without adjudging a bad conduct discharge as part of their sentence—that Keith 
be administratively separated. The judge agreed that he could not instruct on 
BUPERS policy but also decided that a clemency instruction would have been 
prejudicial to Keith were it to be given at that stage of the proceedings. 

. United States v. Keith, supra note 1 at 64, 46 CMR at 64. 

= 3 

kee 

. Id. at 63, 46 CMR at 63. See United States v. Phipps, 12 USCMA 14, 30 CMR 
14 (1960). Cf. United States v. Goodman, 12 USCMA 25, 30 CMR 25 (1960) ; 
United States v. O’Neal, 12 USCMA 63, 30 CMR 63 (1960). 
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of the members this was not an ordinary case,‘ and stated that the military 
judge should have disclosed to the members their right to recommend 
clemency.*® 

In conjunction with this ruling, the court set out in an appendix to its 
opinion, the clemency instruction of the Military Judge’s Guide.’* By making 
frequent reference to this instruction in the course of its opinion, the court, 
at least impliedly, sanctioned its content and approved its use in appro- 
priate cases. 


II 
THE CLEMENCY INSTRUCTION 


The clemency instruction was developed in an effort to insure that court 
members understand their sentencing duties and powers when, during their 
deliberations on sentence, they consider recommending a form of clemency 
either on their own initiative or at the request of counsel. It is submitted 
that the court’s opinion in Keith illustrates that the purpose of the clemency 
instruction, its raison d'etre, is to provide guidance to court members who 
may be confused concerning their sentencing rights, duties, and powers. 
In order to understand this rationale underlying the need for the clemency 
instruction, an examination of the case law which prompted its develop- 
ment is essential. 


A. RECOGNIZING THE PROBLEM CREATED BY THE RIGHT. 


In United States v. Doherty,"" the Court of Military Appeals recognized the 
long-standing right of a court-martial to make recommendations of clemency 
to reviewing authorities.’* In Doherty, the court-marital imposed a sentence 
which included a bad conduct discharge and then, in an undated letter to 
the convening authority, recommended that the discharge be remitted. Judge 





. United States v. Keith, supra note 1 at 64, 46 CMR at 64. 

. Id. at 63, 64, 46 CMR at 63, 64. See United States v. Lawrence, No. 73 1241 
(NCMR 9 January 1974), slip opinion at 6-9. In Lawrence the members, noting 
that the bad conduct discharge they adjudged would not be effective until com- 
pletion of appellate review, asked if there was any other type of discharge available 
which would be effective with the announcement of the sentence. The appellant 
argued before the Navy court that a clemency instruction should have been given. 
The court rejected the argument, distinguishing Keith as follows: “[T]he military 
counsel did not discuss administrative discharges during their arguments . . . nor 
is there any indication . . . from the record of trial that the court members were 
misled to believe that another type of discharge was available.” [United States v. 
Lawrence, supra at 9, emphasis in original]. 

16. Id. at 65, 66, 46 CMR at 65, 66, quoting from the Military Judge’s Guide, Depart- 
ment of the Army Pamphlet No. 27-9, May 19, 1969, chapter 8, paragraph 4(e), 
p. 8-6. 

17. 5 USCMA 287, 17 CMR 287 (1954). 

18. Id. at 291, 17 CMR at 291. 
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Quinn’s dissent, however, recognized that such a recommendation may in- 
dicate that the court members did not completely understand the full 
scope of their sentencing duties. He noted that the court’s recommendation 
in Doherty was based upon the same evidence which the defense had pre- 
sented in extenuation and mitigation, and that the undated letter of recom- 
mendation—in Judge Quinn’s interpretation of the facts surrounding its 
drafting—-had been written immediately after the court’s announcement of 
the sentence. This led Judge Quinn to state: 


[Tjhe inconsistency here between the court’s action in imposing a bad-conduct 
discharge and its contemporaneous and unanimous recommendation for its com- 
plete remission is so striking and so unusual as to indicate that the court labored 
under a misapprehension of the full scope of its sentence power. . . .” 


Judge Quinn’s comments in dissent foreshadowed the rationale of future 
decisions. In United States v. Kaylor,®® the court was faced with facts 
almost identical to the facts in Doherty, as they had been interpreted by 
Judge Quinn. In Kaylor, immediately after announcing a sentence which 
included a bad conduct discharge, the court members indicated their 
desire to recommend clemency. That recommendation, submitted after trial, 
was for a total and unqualified remission of the bad conduct discharge. The 
court, without specifically overruling Doherty, limited that case strictly to 
its facts’? and subscribed to the language of Judge Quinn’s dissent.** The 
court then held that, because the sentence to a punitive discharge had been 
announced with a contemporaneous recommendation for its remission, it 


was internally inconsistent and was thus fatally ambigious.** 
The court’s rationale in Kaylor was immediately followed in United 





. Id. at 296-297, 17 CMR at 296-297. 

. 10 USCMA 139, 27 CMR 213 (1959). 

. Id. at 140, 27 CMR at 214. The court in Kaylor stressed that, unlike Doherty, 
the clemency recommendation sprang from the members, not from urgings by the 
defense counsel. It also noted that there was nothing in the record to indicate that 
the members knew that they need not adjudge a bad conduct discharge; whereas, 
in Doherty, the court concluded that all parties to the trial recognized that 
imposition of a bad conduct discharge was not mandatory. The court in Doherty 
had been obviously reluctant to crown the defense counsel’s success at trial in 
having secured a clemency recommendation with the added boon of an impeached 
sentence as a result of it. See United States v. Doherty, supra at 292, 17 CMR 
at 292. Cf. United States v. Huber, 12 USCMA 208, 210, 30 CMR 208, 210 (1961). 

. United States v. Kaylor, supra note 20, at 141, 27 CMR at 215. 

. Id. The distinction was made in Kaylor between two types of clemency recom- 
mendations: (1) a recommendation for suspension or conditional remission of a 
discharge, and (2) a recommendation for complete and unqualified remission of 
a portion of a sentence. The action set forth in (2), the court observed, could 
have been accomplished by the members themselves by simply not adjudging 
that portion of the sentence. Therefore, such a recommendation indicates—as the 
recommendation in (1) does not—that the members did not properly understand 
their sentencing powers. This distinction is further discussed infra. 
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States v. Story** and United States v. Greich> and was reaffirmed in United 
States v. Pope.*® The court in Pope succinctly stated the problem underlying 
the decisions in each of these cases as follows: 


In each of the cited cases [Grcich, Kaylor and Story], we set aside the sentence 
and directed that a rehearing on sentence might be ordered on the ground 
that under the circumstances we could not determine whether the court-martial 
members properly understood their sentencing power; that is, that they need not 
have adjudged a punitive discharge in the first place. . . .” 


The question which plagued the court in these cases was set forth in the 
Kaylor opinion: since the court-martial itself possessed the power to ac- 
complish the remission it had recommended by simply not adjudging the 
bad conduct discharge in the first place, why did it adjudge the discharge? 
Unable to answer that question, the court held that such a recommendation 
was “inherently inconsistent” with the court-martial’s own sentencing 
power.”® 


B. DIsTINCUISHING BETWEEN THE KINDS OF CLEMENCY SOUGHT. 


The Kaylor opinion took care to point out that recommendations for 
“suspension or conditional remission of a discharge” were distinguishable 
from “[r]ecommendations for complete and unqualified remission of a 
portion of a sentence.”*® Thus, the opinion in Kaylor laid the foundation for 
a distinction between the treatment an appellate court will accord a court- 
martial’s recommendation that an adjudged punitive discharge be disap- 


proved or remitted, as opposed to a court-martial’s recommendation that 





24. 10 USCMA 145, 27 CMR 219 (1959). In Story, the court-martial adjudged a 
sentence which included a bad conduct discharge and immediately thereafter 
directed the defense counsel to prepare a clemency petition. The petition, signed 
by four of the five members, requested that the convening authority disapprove 
the bad conduct discharge. 

. 10 USCMA 495, 28 CMR 61 (1959). In Grcich, immediately after announcing 
sentence, the members recommended that the convening authority substitute a 
hardship discharge in lieu of the court-imposed bad conduct discharge. The court 
interpreted this recommendation as being tantamount to a request that the bad 
conduct discharge be remitted, and reversed. 

. 17 USCMA 156, 37 CMR 420 (1967). The court-martial in Pope adjudged a bad 
conduct discharge and then recommended substitution of an administrative 
discharge. 

. Id. at 157, 37 CMR at 421. 

. United States v. Kaylor, supra note 20 at 141, 27 CMR at 215. In United States 
v. Huber, 12 USCMA 208, 30 CMR 208 (1961), however, the court distinguished 
the contemp ly announced inconsistent recommendation from an incon- 
sistent post-trial recommendation initiated by the defense counsel. In the latter 
case, the court held that the recommendation would not be allowed to impeach 
the court-martial’s sentence. See also, United States v. Tucker, 14 USCMA 376, 
34 CMR 156 (1964) ; United States v. Ryno, 31 CMR 637 (AFBR 1961), pet. den. 
31 CMR 314; United States v. Ortiz, 33 CMR 536 (ABR 1963); United States 
v. Canterbury, 33 CMR 545 (ABR 1963). 

29. United States v. Kaylor, supra note 20, at 141, 27 CMR at 215. 
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an adjudged punitive discharge be suspended or conditionally remitted. 
The distinctions between the two types of recommendations and the different 
considerations that each entails have been expanded upon in later cases. 
These cases provide the substance cf the clemency instruction contained 
in the Military Judge’s Guide. Their analysis aids in showing how each 
portion of the clemency instructivn is intended to ensure that the court- 
martial members understand how the right to recommend a specific kind of 
clemency relates to their sentencing duties and powers. 


1. Recommendations for Suspension. 


In United States v. Samuels,*° the court-martial announced a sentence 
which included a bad conduct discharge and at the same time declared the dis- 
charge “to be suspended” probationally. The law officer failed to advise 
the court members that their attempted suspension of the discharge was 
invalid. The Court of Military Appeals held that his failure rendered the 


sentence invalid: 


[{I]f the court-martial had been advised that . . . the attempt to suspend the bad- 
conduct discharge was not binding upon the convening authority, it may well have 
adjudged a sentence which did not include a bad-conduct discharge.” 


The above statement is clearly based upon the well-established principle 
that a court should not adjudge a sentence known to be excessive in reliance 
upon the mitigating action of the convening or higher authority.* 


The statement of the court in Samuels clearly constitutes an adjuration 
that, if the court members recommend that a sentence be suspended, 
there is an excellent chance that the sentence may be compromised where no 
instructions have been given that such a recommendation is not binding on 
the convening and reviewing authorities. Therefore, court members must be 
certain to adjudge a sentence which is appropriate regardless of what 
action the convening and reviewing authorities take.** 





30. 10 USCMA 206, 27 CMR 280 (1959). 

31. Id. at 211, 27 CMR at 285. See also, United States v. Wanhainen, 16 USCMA 143, 
36 CMR 299 (1966), where the court held to be prejudicial error the failure to 
advise court members that the “suspension” of the punitive discharge which they 
awarded at sentencing was not binding on the convening authority even though 
the convening authority subsequently suspended the discharge in accordance with 
the court-martial’s ineffective suspension. A similar rule was applied where a 
suspension was announced as part of a sentence adjudged by a military judge 
despite the presumption that the military judge—unlike the uninstructed court 
members—must have known his “suspension” was advisory rather than mandatory 
upon reviewing authorities, See United States v. Simonton, 44 CMR 786 (NCMR 
1971). 

. See United States v. Lennon, 41 CMR 423, 425 (ACMR 1969). Cf. United States 
v. Ellis, 15 USCMA 8, 34 CMR 454 (1964). 

. Cf. United States v. Rahn, 33 CMR 945 (AFBR 1963), pet. den. 14 USCMA 686 
(1964), for an example of the absolute discretion in a convening authority to 
disregard recommendations for clemency. 
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That portion of the clemency instruction which advises the members that 
a recommendation for suspension “will in no way be binding on the con- 
vening authority” and that, therefore, they “must be satisfied that it is 
an appropriate sentence even if the convening authority refuses to adopt 
[their] recommendation for suspension” was clearly borrowed from the 
court’s language in Samuels and Ellis.** Where such an instruction is given, 
as in United States v. Giradin, ** there will be an asssurance at the appellate 
level that the members properly understood their sentencing powers and 
duties. In Giradin, the court-martial adjudged a bad conduct discharge and 
contemporaneously announced a recommendation that it be suspended. 
The Coast Guard Court of Military Review held that the recommendation 
did not compromise the sentence because the military judge had instructed 
the members concerning their right to recommend suspension.*° 


2. Recommendations for Remission. 


In United States v. Turner,*" the Court of Military Appeals indicated 
that the mere concurrence of a sentence to a punitive discharge and a recom- 
mendation for its remission need not necessarily have resulted from the court 
members having misunderstood their sentencing power, where the record 
of trial otherwise demonstrates they understood the relationship of the 
recommendation to the sentence.** After noting the problems connected 
with a court-martial’s recommendation for clemency announced contem- 
poraneously with its sentence, the Turner court gave an example of a recom- 
mendation for remission of a bad conduct discharge which would not be 
“inherently inconsistent” with the members’ sentencing powers. The ex- 
ample given by the court concerned the court-martial of a serviceman 
charged with writing a bad check. In this case the court-martial could recom- 
mend remission of the bad conduct discharge upon the condition that the 
accused make restitution before the convening authority takes his official 
action, and otherwise shows by his attitude and conduct during that period 
that he merits such consideration.*® 

That portion of the Military Judge’s Guide clemency instruction which 
deals with recommendations for disapproval of a bad conduct discharge 
borrowed substantially from the language of Turner. By parenthetical en- 
closure, the clemency instruction lists the terms “health”, “restitution”, 
“conduct”, and “attitude” of or by an accused after trial as conditions which 





. See United States v. Samuels, supra note 30, at 211, 27 CMR at 285; United 
States v. Ellis, supra note 32, at 11, 12, 34 CMR at 457, 458. 

. 43 CMR 895 (CGCMR 1970). 

. Id. at 896. It appears the instruction given was the clemency instruction of the 
Military Judge’s Guide. Id. at 896. Accord, United States v. Scott, 446 CMR 541 
(CGCMR 1971); see also, United States v. Pierson, 38 CMR 842 (AFBR 1967), 
pet. den. 38 CMR 441. 

. 14USCMA 435, 34 CMR 215 (1964). 

. Id. at 439, 34 CMR at 219. 

. Id. Cf. United States v. Cunning, 30 CMR 710, 712 (NBR 1960). 
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can remove the inconsistency from a court-martial’s sentence to a punitive 
discharge and its simultaneous recommendation for remission of the dis- 
charge. Each of these terms, with the exception of “health”, was men- 
tioned in Turner as constituting a justifiable basis for a recommendation 
which would not be inconsistent with the court’s sentence. 


3. The Underlying Rationale of the Clemency Instruction. 


The foregoing analysis would seem to show clearly that the clemency 
instruction of the Military Judge’s Guide was principally the product of 
decisions which questioned the appropriateness of an adjudged sentence 
because an uninstructed court-martial made a recommendation (e.g., that 
the bad conduct discharge be remitted) or adjudged a sentence (e.g., a bad 
conduct discharge “to be suspended” for a specified term) which was 
legally inconsistent with its own power not to adjudge a discharge at all.*° 
Although the members in Keith did not make a recommendation inconsistent 
with their sentence, their inquiries reflected their confusion concerning their 
sentencing powers and a reluctance to impose a punitive discharge.** There- 
fore, the rationale underlying the “inconsistent contemporaneous recom- 
mendation” decision** applied. In other words, the confusion voiced by the 
court members in Keith was, in effect, equated by the court with the apparent 
confusion of court members in prior cases which had been manifested in 
illegal sentences or inconsistent contemporaneous recommendations. In 
order to assure appellate courts, therefore, that the members properly un- 
derstood their sentencing rights, duties, and powers, the court members in 
Keith should have been advised of their right to recommend clemency and 
the conditions under which they could legally recommend it in either of its 
two most-common forms, i.e., suspension or conditional remission. 


Il 


THE RECOMMENDATION FOR ADMINISTRATIVE DISCHARGE 


The U.S. Court of Military Appeals has characterized the recommendation 
for an administrative discharge, announced contemporaneously with the im- 
position of a bad conduct discharge, as being “tantamount to a request 
that the adjudged punitive discharge be remitted.’** More recently, the ap- 





40. See the recommendations Judge Latimer directed toward law officers and presidents 
of special courts-martial in his dissent to United States v. Story, supra note 24, at 
146, 147, 27 CMR at 220, 221. 

41. The first two questions asked by the members clearly show their confusion con- 
cerning the kind of discharge they had the power to adjudge: (1) “Is there any 
other type of discharge available in this case?” and (2) “Do we in fact decide 
on retention or BCD only, or do we have an option of something in between?” 

. United States v. Greich, supra note 25; United States v. Kaylor, supra note 20; 
United States v. Story, supra note 24; United States v. Pope, supra note 26. 

. United States v. Grcich, supra note 25 at 497, 28 CMR at 62. See also, United 
States v. Pope, supra note 26. 
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plication of the rule, as set down in Kaylor, to a court-martial’s recom- 
mendation for an administrative discharge made contemporaneously with 
its imposition of a bad conduct discharge has been stated as follows: 


An inconsistent sentence results when a court-martial adjudges a punitive discharge 
and recommends administrative discharge in lieu thereof on the basis of the same 
evidence which was available for consideration in adjudging the sentence. . . .“ 


The clemency instruction contained in the Military Judge’s Guide re- 
quires that a recommendation for an administrative discharge, like a recom- 
mendation for the disapproval of a discharge, be contingent upon the oc- 
currence of specific post-trial circumstances. This treatment of the recom- 
mendation is apparently based upon the court’s opinions in Grcich and 
Turner. 

The Turner opinion opened up the subject of instructions on administra- 
tive discharges. Indeed, the court’s decision in Keith relied heavily on 
language from the court’s opinion in Turner.*® In Turner, after the court- 
martial had been advised concerning the detrimental effects of a bad con- 
duct discharge, a member asked if they could recommend “some type of 
board action.”** In response, the court members were told, “[t]hat is up 
to the man’s commander and not within the purview of the court.”*’ On 
appeal, it was argued that the members should have been instructed about 
their power to recommend an administrative discharge. The court in Turner 
concluded that the failure to instruct the court-martial members that they 
could make a recommendation for administrative-board action was not 
error because: (1) nothing in Turner indicated that, had such advice been 
given, they would not have imposed a bad conduct discharge anyway, 
and (2) in order to avoid inconsistency with the bad conduct discharge 
they adjudged, any recommendation they might have made, concerning 
the convening of an administrative board to consider another form of dis- 
charge, “could be, at best, only a plea to ascertain and evaluate the ac- 
cused’s conduct between trial and discharge . . . [which is] precisely the 
kind of consideration accorded an accused in regular Air Force routine.”** 
The court’s treatment of the circumstances necessary to render such a 
recommendation consistent with an adjudged punitive discharge reinforces 





. United States v. Goguen, 42 CMR 807, 814 (ACMR 1970), pet. dismissed, 20 
USCMA 527, 43 CMR 367 (1971). The above quoted rule was applied, in Goguen, 
to a sentence pronounced by a military judge sitting alone. See also, United 
States v. Dillemuth, 42 CMR 387 (ACMR 1970); United States v. Johnson, No. 
70-0643 (NCMR 12 May 1970); United States v. Burningbreast, No. 72-2127 
(NCMR 9 February 1973). 

. United States v. Keith, supra note 1 at 63, 46 CMR at 63. 

. United States v. Turner, supra note 37 at 437, 439, 34 CMR at 217, 219. 

. Id. at 437, 34 CMR at 217. 

. Id. at 439, 34 CMR at 219. 
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its opinion in Grcich that such a recommendation is equivalent to dis- 
approval.*® 

While a recommendation for an administrative discharge is distinctly dif- 
ferent from a recommendation for the suspension of a punitive discharge, 
it is not legally inconsistent with the imposition of a punitive discharge. The 
court in Grcich recognized this by implication, stating only that it was “tanta- 
mount” to a recommendation for disapproval. Because of this characteriza- 
tion, the clemency instruction treats the recommendation for an administra- 
tive discharge as equivalent to a recommendation for disapproval and, 
therefore, as inherently inconsistent with the simultaneous imposition of a 
bad conduct discharge. This treatment of the recommendation for the sub- 
stitution of an administrative discharge for a punitive one creates unique 
problems when attempting to instruct court members on the conditions under 
which such a recommendation will not be considered “inherently incon- 
sistent”—because invariably such recommendations are based on the evi- 
dence presented during extenuation and mitigation and or the arguments of 
counsel. Therefore, any such recommendation would have to be based on 
the same matters as the sentence.”° 

Under the Kaylor rationale, a recommendation for an administrative dis- 
charge is not “inherently inconsistent” with an adjudged punitive discharge. 
The recommendation of the court in Kaylor (i.e., total and unqualified re- 
mission of the BCD) was inconsistent because the court members could have 
accomplished what they recommended by simply not adjudging the dis- 
charge. A court-martial, however, does not have the power to separate an 
accused administratively.°* Therefore, a court-martial’s recommendation for 





49. In the opinion of the author, this portion of the Turner decision was unnecessary 
dicta. If Turner is viewed within the perspective of the analysis under Part II, 
supra, it appears that the court found that the record in Turner did not reflect that 
the members were confused concerning their sentencing rights, duties, and powers. 
The facts in Turner, therefore, were not so strikingly unusual or extraordinary 
as to require the military judge to give a detailed clemency instruction. Absent 
the presence of circumstances requiring a clemency instruction, the giving of an 
instruction which erroneously advised the members that they could not make a 
recommendation for “some type of board action” would seem to be harmless error 
from which no prejudice could result. 

. It should be noted that, on appeal, Keith argued that the court-martial should 
have been instructed that it could recommend an administrative discharge if it 
did not adjudge a punitive one. (See Brief on Behalf of Appellant, p. 13). 
Although the U.S. Court of Military Appeals did not address itself to that issue, 
the Army Court of Military Review has already stated that a military judge can 
make such a recommendation if he does not adjudge a punitive discharge. Sec 
United States v. Goguen, supra note 44 at 814. 

51. United States v. Phipps, 12 USCMA 14, 30 CMR 14 (1960). 
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an administrative discharge is not “inherently inconsistent” with its own 
sentencing powers.°* 

Since the recommendation for an administrative separation is not legally 
inconsistent with the court-martial’s sentencing powers, it would appear that 
the reason the court believed the situation in Grcich and Pope to be “tanta- 
mount” to that in Kaylor stemmed not from a legal inconsistency but instead 
from the court’s concern that, even though the court-martial was of the 
opinion that the accused should be separated, it may not have been convinced 
that his offenses warranted punitive separation. Such a fear could be resolved 
by modifying the clemency instruction so as to treat the recommendation 
for an administrative discharge as a type of clemency recommendation simi- 
lar to a recommendation for suspension. Suspension as a form of clemency 
looks to the ultimate retention of the accused in the service after a pro- 
bationary period. To the extent that it allows an accused’s retention in the 
service, its ultimate effect was within the authority of the sentencing body 
which need not have imposed a discharge at all. On the contrary, a recom- 
mendation for an administrative discharge looks to the ultimate separation 
of an accused from the service—but with a less opprobrious stigma regard- 
ing the individual’s military service than the court members have authority 
to grant.°* Thus, once the court members have determined that a punitive 
discharge is appropriate for an accused and his offenses, their recommenda- 
tion that the severity of that discharge be lessened is a purer form of clem- 
ency than a recommendation for its suspension. It is submitted, therefore, 
that the recommendation for an administrative discharge is more closely 
akin to a court’s prerogative, as a matter of clemency, to make an uncon- 
ditional recommendation for suspension of a punitive discharge than to a 
conditional recommendation for disapproval of a punitive discharge. Hence, 
the Kaylor rule, as extended in Grcich, Turner, and Pope to cases involving 
recommendations for administrative discharges, should not control the effect 
of a recommendation for an administrative discharge made by a court- 
martial which was clearly advised that such was not binding on the conven- 
ing or higher authority. 

It is the view of the author that the clemency instruction should be modi- 
fied to advise the court members that a recommendation for an administra- 
tive discharge is not binding on the convening authority and, therefore, the 





52. Dissenting to the court’s opinion in Grcich, Judge Latimer stated: “[J]ust as 
with a suspension, as distinguished from outright and unqualified remission, a 
court-martial is without power to accomplish a hardship discharge, for an adminis- 
trative separation is a type beyond its authority to impose as punishment... . 
{Alfter having imposed a sentence it believes appropriate, [the court-martial] has 
sought to ‘temper justice with mercy’ by recommending a form of clemency it is 
without authority to grant. United States v. Greich, supra note 25, at 498, 28 
CMR at 64. Cf. United States v. Langford, 6 USCMA 371, 378, 20 CMR 87, 94 
(1955), for a definition of clemency.” It should also be noted that no type of 
clemency instruction was given in either Grcich or Pope. 

53. Cf. United States v. Langford, supra note 52. 
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members should not adjudge a punitive discharge and recommend substitu- 
tion of a nonpunitive administrative discharge unless they are convinced 
that the punitive discharge is appropriate. This would provide the court 
members with a much wider latitude in considering the options available to 
them in their deliberations on sentence. Indeed, such an instruction could 
subsume the advice requested by Keith on appeal.** The clemency instruc- 
tion’s present view, that a recommendation for administrative separation 
constitutes an inconsistent recommendation for disapproval of a contem- 
poraneously awarded punitive discharge, results in a severe limitation on 
the members’ power to make such a recommendation which is legally con- 
sistent with their sentence. 

More frequent utilization of such a modified clemency instruction would 
have two other beneficial results. First, it would effectively prevent the mem- 
bers from making a recommendation for disapproval—which is “inherently 
inconsistent” with the adjudged sentence.** Second, it would guarantee to the 
appellate reviewing authorities that a recommendation for suspension of a 
punitive discharge or for substitution of a nonpunitive form of administra- 
tive discharge was made with a full understanding by the court-martial of 
its sentencing duty, viz; to adjudge a sentence it believes appropriate with- 
out reliance on the possible mitigating action of higher authority. 





54. See footnote 50, supra. The inherent danger in instructing a court-martial that it 
may recommend an administrative discharge even if it does not impose a punitive 
discharge rests in its tendency to encourage a defense counsel to turn the 
sentencing proceedings at a court-martial into an administrative discharge hearing, 
a function for which the court-martial is not equipped. 

. If an “inherently inconsistent” sentence is announced after the court-martial has 
been so instructed on the conditions under which a recommendation may be made 
without rendering the sentence inconsistent as a matter of law, the military judge 
should consider whether or not a mistrial is necessary. See MCM 1969 (Rev.), 
paragraphs 56(e) and 76(b). 
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NINETEEN STARS, by Edgar F. Puryear, Jr.,’ is an analysis of those 
elements considered essential to the make up of military leadership. The 
author attempts to categorize the careers of four military officers who are 
generally recognized to have been truly outstanding leaders: General of the 
Army George C. Marshall, General of the Army Douglas MacArthur, Gen- 
eral of the Army Dwight D. Eisenhower, and Generai George S. Patton, Jr. 

All four men are viewed together in Chapter One, “The Early Years.” 
The time at West Point for Eisenhower, MacArthur, and Patton, and at 
Virginia Military Institute for Marshall, is presented as the cornerstone for 
their subsequent character-building years. Professor Puryear’s view through- 
out his book, however, is less than objective. His view is typified in the ini- 
tial chapter by a subjective description of Eisenhower’s relatively average 
performance at the Point. He emphasizes that Cadet Eisenhower’s failure to 
achieve student-officer rank at West Point was due simply to his lack of 
interest for purely military activities in which he made little effort to excel. 
(In fact, Ike’s frame of mind was such that he almost resigned several times 
following the knee injury which ended his football playing days.) This was 
hardly the attitude held by MacArthur or Patton, whose records at the Point 
were outstanding. Eisenhower’s cadet days are typified by his role as cheer- 
leader at the Point, while each of the other subjects has his formative mili- 
tary years highlighted in ways which later came to be identified as typical 
for that individual. In retrospect, one can readily look at many incidents 
which occurred during Eisenhower’s cadet years that could be aligned with 
his obvious success in the years that followed. Perhaps forced parallels 
would not be needed if the author did not feel compelled to reach for an 
analysis that depended on lifelong, fundamental character traits. Rather, it 
would be equally as acceptable if Eisenhower’s cadet years were viewed in 
the light of a young man who had not yet settled into his particular mode of 
life. 
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In addition, Professor Puryear serves as Civilian Attorney Adviser to the Army 
Judge Advocate General’s School in Charlottesville, Virginia. 
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Patton and Marshall performed at their respective schools in much the 
same manner that the author believed they should have, if his theory of 
leadership is to be borne out at all. Their performance during these cadet 
days could be considered as mirror images of the remarkable reputations 
they achieved in the following years of Army service. Yet, despite Cadet 
Patton’s unquestionable drive, determination and dedication to becoming an 
outstanding soldier while still at West Point, he failed his initial plebe year. 
Professor Puryear utilizes Patton’s decision to repeat the plebe year, with all 
its associated hell, as only more evidence of the fledging soldier’s guts and 
perseverance. The reader may legitimately speculate as to Cadet Patton’s 
maturity and judgment when, after being counseled to spend more time on 
math and less on drill regs, he nonetheless persisted in mastering drill regs, 
finishing second in his class in this area, and thereby failing math, for 
which he was turned back. The author explains that drill regs were con- 
sidered supremely important by Patton because performance in this subject 
had a direct correlation in the selection of cadets for higher rank. Again, 
the obvious deficiency in this type of thinking is not brought out by the 
author, for it hardly serves the purpose of “The Early Years” chapter. 

General Marshall, perhaps more so than any one of the others, most 
closely portrays the model sought by Professor Puryear. As a cadet at 
Virginia Military Institute, he exemplified all the qualities described by the 
author, achieving the highest rank in each of his last three years, and cul- 
minating in being selected as First Captain of Cadets. The author’s focus on 
an example of Cadet Marshall’s courage and fortitude in the face of ad- 
versity is quite appropriate. During a hazing session as a “rat” at VMI (an 
affectionate term for those in their first year), Cadet Marshall, while still 
recovering from a bout of the flu, was unable to maintain his squatting 
position over the point of a bayonet and injured himself as he fell backward. 
No one in authority was ever told about this incident, and the only notation 
in Marshall’s cadet record is a three-day excuse from classes while in sick- 
bay. The author presents this episode as another of the building blocks of 
character, with the young man’s determination seen as the overall product— 
rather than viewing determination as the mortar which cemented these blocks 
together. Undoubtedly, the incident and its aftermath are remarkable; how- 
ever, the reviewer believes that any determined young man in a similar test 
of courage would probably react in the same stoic manner—regardless of 
whether or not he was attending a military prep school. Nevertheless, the 
enormous impact of the years at VMI upon General Marshall was acknowl- 
edged by his belief that the institution not only provided him with a standard 
for his daily conduct among men, but also embued him with a military 
heritage of honor and self-sacrifice. Obviously, Professor Puryear’s view- 
point is in complete agreement. 
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This reviewer's criticism of benign subjectivity can be seen again in at 
least one other instance which, by its omission, stands out as clearly as all 
the many examples utilized by the author to focus on the common elements 
of leadership in each of his subjects. In the chapter describing General 
MacArthur, aptly entitled “Duty-Honor-Country”, the author does not at- 
tempt to discuss the Korean War period. This omission is more flagrant in 
light of the commentary regarding loyalty; it was in this period that perhaps 
the only detectable breach occurred in the MacArthur code of loyalty—the 
well-known difference of opinion between President Truman and General 
MacArthur. This difference, as to the extent and manner in which the war 
effort of the allied army in Korea should be directed, led ultimately to 
MacArthur’s relief and subsequent recall to the United States. 

The author has meticulously researched his material, personally interview- 
ing 400 Army officers, including Generals Eisenhower and Bradley. He has 
corresponded with more than 3000 officers who had served with these four 
men. Yet he limits his writing by choosing, as the setting for his presentation, 
a historical period ending with World War II. It is the reviewer’s opinion 
that Professor Puryear is remiss in not including the chapter of history 
encompassing the Korean War. While this period would have been less than 
complimentary to MacArthur as noted above, it would have been an un- 
paralled opportunity to compare and contrast Generals Eisenhower and 
MacArthur in very similar roles as a supreme allied commander. 

The author succeeeds in presenting the various aspects of each commander 
which represent that certain element typical of the reputation attached to 
him. Patton’s pearl-handled pistols, Ike’s field jacket, and MacArthur’s 
corncob pipe all added to the aura which these men created about them- 
selves and their leadership. Beyond the trappings, the fundamental qualities 
were also there, e.g., loyalty to their superiors, whether or not the superior 
agreed with their particular mode of expression or life style. Loyalty down 
as well as loyalty up also highlighted all their careers. They were firm and 
fair, scrupulously avoiding even the appearance of favoritism and condemn- 
ing any cliquish tendency that might appear among themselves or their staffs. 
Undoubtedly foremost among the author’s observations was the fact that 
they all were completely dedicated to their assignments—even those which 
were less than coveted, such as MacArthur’s tour as a military censor for the 
War Department in 1916 and Marshall’s tour as a battalion commander after 
he had been Deputy Commandant of Fort Benning, which was at the time 
one of the most important Army posts in the country. These men would 
never have thought of “skipping out” for an hour or two during working 
hours; each believed that there was always something more that he could 
learn, not only to do the job better but also to prepare for the future—for 
command. They were living examples of leadership for their subordinates, 
as well as their contemporaries, to emulate. 
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Nineteen Stars is written as an attempt to validate a thesis of successful 
military leadership. The book demonstrates a pattern of clearly delineated 
leadership qualities, and the author presents these qualities—as shared by 
the four commanders who are the subjects of the study—in the form of a 
working model of character and leadership universally applicable to all, 
military or civilian. Although the reader may legitimately wonder whether 
an individual possessing other attributes could not also be an accomplished 
leader, he must acknowledge that the leadership qualities highlighted by 
Professor Puryear are fundamental. 
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